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In the District Court of the United States, Eastern Dis- 
trict of Washington, Northern Division. 
UNITED STATES OF AMERICA, 
Complamant, 
m=. 3 BEANE)! aad JOSEPHINE BENNETT, 
his wife, 
Defendants. 
BLLL OF COMPLAINT. 


To the Honorable Judge of the District Court of the 
United States for the Eastern District of Washington, 
sitting in equity: 

Comes now the United States of America, by Oscar 
Cain, United States Attorney, and E. G. Maedonald., 
Assistant United States Attorney for the Eastern Dis- 
trict of Washington, and brings this its bill against 
W. S. Bennett and Josephine Bennett, his wife. and 
thereupon plaintiff says: 
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trict of Washington, Northern Division. 
UNITED STATES OF AMERICA, 
Complainant, 
os, 
oe = DENNETT and JOSEPHINE BENNETT, 
his wife, 
Defendants. 
BIEL OP COMPLAINT. 

To the Honorable Judge of the District Court of the 
United States for the Eastern District of Washington, 
sitting in equity: 

Comes now the United States of America, by Oscar 
Cain, United States Attorney, and E. C. Macdonald, 
Assistant United States Attorney for the Eastern Dis- 
trict of Washington, and brings this its bill against 
W. S. Bennett and Josephine Bennett, his wife, and 
thereupon plaintiff says: 
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IL, 

That this action is prosecuted at the request of the 
Secretary of the Interior and under the direction of the 
Attorney General of the United States. 

WL 

That the defendants, at all the times hereinafter men- 
tioned were, and now are, husband and wife, residing in 
Okanogan County, State of Washington. 

UU 

That under and by virtue of an Act of Congress en- 
titled, “An Act appropriating the receipts from the sale 
and disposal of public lands in certain states and terri- 
tories to the construction of irrigation works for the 
reclamation arid lands,” approved June 17, 1902 (32 
Stat. L. 388), there have been examined, surveyed, 
located, and are now in active operation, extensive irri- 
gation works for the storage, diversion and development 
of waters for the reclamation of arid lands in Okanogan 
County, which is commonly known as the Okanogan 
Project, 

INV : 

That the plaintiff has availed itself of the provisions 
of an Act of the legislature of the State of Washington, 
entitled, ‘‘An act relative to the appropriation of waters 
of the state for irrigation purposes, granting to the 
United States the right of exercising the power of emi- 
nent domain in acquiring lands, water and other prop- 
erty for rights-of-way, and for reservoir and other irri- 
gation woks, granting to the United States certain 
rights in state lands and waters of the state, relating to 
water users’s associations, and declaring an emergency, ” 
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approved March 4, 1905 (Laws 1905, p. 180), and by 
virtue of and in comphance therewith has appropriated 
large quantities of water in Okanogan County, which ts 
being distributed, stored and developed. 

V. 

That plaintiff, in the year 1905, and pursuant to the 
two acts aforesaid, appropriated all of the un- 
appropriated waters of Salmon River, m=  Oka- 
noegan County, for the purposes aforesaid; that 
the works necessary for the utilization of the water so 
appropriated and stored, have been constructed and the 
said waters have been put and devoted to beneficial uses 
in accordance with law to a large number of persons 
occupying adjacent land, which, without such water, 
would be valueless and incapable of cultivation; that the 
amount of water available from all sources of supply for 
the benefit of such water right applicants in the Okan- 
ogan Project during the year 1911 was found to be in- 
sufficient and there was a shortage of water during the 
latter portion of said irrigation season. 

gl 

That the defendants claim to be the owners of and 
are in possession of the following described lands in 
Okanogan County, Washington, to-wit: The West Half 
of the Southeast Quarter of Section Thirty-six (36), 
Township Thirty-four (34), and the Southwest Quarter 
of the Northwest Quarter and Lot Two (2), of Section 
One (1), Township Thirty-three (33) North of Range 
Twenty-five (25), East of the Willamette Meridian. 

Vit. 
That of the lands just described there are susceptible 
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to irrigation not to exceed fifty (50) acres; tlateemen 
lands require not more than two and a half (2%) acre 
feet per acre of water to sufficiently and properly irrigate 
the same; that the use of a greater amount of water is 
not only unnecessary, but absolutely detrimental to the 
growing of crops thereon; that notwithstanding this, the 
defendants have unnecessarily, wastefully and uselessly 
diverted, consumed and used of and from the waters 
of the said Salmon River about eleven (11) acre feet 
per acre of water in each season, thereby depriving the 
plaintiff of water which it could and otherwise would 
have used for the necessary and beneficial purposes 
aforesaid. 
NANG. 

That by reason of such unnecessary diversion of water 
by the defendants, the plaintiff and those depending 
upon it for their supply of water are greatly damaged in 
this: That plaintiff is unable to furnish a sufficient 
amount of water to irrigate the lands of such persons, 
whereby a large area of land, which otherwise could 
by plaintiff be supplied with an adequate amount of 
water for irrigation purposes, is deprived of a sufficient 
amount to properly cultivate and improve the same. 

Pe 

That the defendants threaten to, and will, unless re- 
strained by an order from this Honorable Court, con- 
tinue to divert large quantities of water in excess of 
what they are rightfully entitled and can beneficially 
use, and that as a result thereof a large number of per- 
sons will, during the irrigation season of 1912, and 
thereafter, be deprived of a sufficient amount of water 


cm 
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to properly cultivate their lands; that such lands so de- 
prived of water will be, at least in part, rendered unfit 
for cultivation and valueless. 

X. 

That the point in the said Salmon River at which the 
defendants divert, and will continue to divert, the waters 
as aforesaid, is above the works of the plaintiff from 
which it supplies the water to the lands hereinbefore 
referred to, by reason whereof plaintiff 1s unable to 
exercise any control of such water and cannot prevent 
the defendants from such diversion, save by an injunc- 
tion of this court. 

ole 
That plaintiff is remediless at law, and no plain, 
adequate or speedy remedy may be afforded, save in a 
tribunal exercising chancery powers. 

IP *CONSIDERATION WHEREOF, and foras- 
much as plaintiff cannot have any adequate relief ex- 
cept in this court, and to the end, therefore, that the de- 
fendants may, if they can, show why plaintiff should 
not have the relief prayed for, and may make a full and 
adequate disclosure of all matters aforesaid, and accord- 
ing to the best and utmost of their remembrance, knowl- 
edge, information and belief, full, true, direct, and per- 
fect answer make to the matters hereinbefore stated and 
charged, but not under oath, an answer under oath 
being expressly waived. 

And plaintiff prays that your Honor may, pending 
the determination of this action, grant a temporary in- 
junction, commanding the defendants, and each of them, 
their, and each of their agents, servants and employees, 
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to abstain and refrain from diverting, consuming, using 
or taking from the said Salmon River any water in 
excess of two and a half (214) acre feet per acre in any 
irrigation season for the irrigation of their said lands, 
and that on the final hearing of this cause such injunc- 
tion be made permanent. 

MAY IT PLEASE YOUR HONOR to graneaiis 
plaintiff a writ of subpoena to the said W. S. Bennett 
and Josephine Bennett, his wife, and to such others as 
in the discretion of your Honor appear necessary for 
the hearing and determination of this case, commanding 
them on a day certain to appear and answer unto this 
bill of complaint and to abide and perform such order 
and decree in the premises as to the court may seem 
proper and required by the principles of equity and good 
conscience. 

(signed) OSCAKeCaiy 
United States Attorney. 
(Signed) E. C. MACDONAE 
Assistant United States Attorney. 

Indorsements: Bill of Complaint in Equity. 

Piledejanuaryels, 1912. 

W. H. HARE, @leiie 

ByS. M. RUSSEEL, Deputy. 
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ro, 127T. 
In the District Court of the United States, Eastern Dis- 
trict of Washington, Northern Division. 
GMirelD STATES OF AMERICA, 
Complainant, 
wS. 
foo. BENNETT and JOSEPHINE BENNETT, 
his wife, 
Defendants. 
ANSWER. 

Come now W. S. Bennett and Josephine Bennett, his 
wife, and by way of answer to the plaintiff's complaint 
herein, alleges: 

Jt. 

That they admit paragraphs One, Two, Three and Six 
of said complaint. 

Wk 

Admit that the plaintiff has availed itself of the Act 
of Legislature of the State of Washington, approved 
March 4, 1905, as alleged in paragraph IV of the com- 
plaint herein, but deny that they have any information 
Sufficient to form a belief as to what, if any, water the 
plaintiff has appropriated. 

JU 

Answering paragraph V of the complaint, the de- 
fendants allege that they have reason to believe, and do 
believe, that the plaintiff has appropriated, or attempted 
to appropriate, all of the unappropriated waters of Sal- 
mon Creek, as alleged in paragraph V of the complaint 
herein, and admit that the plaintiff has constructed ex- 
tensive works for the utilization of said waters, and the 
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defendants deny that they have any knowledge or infor- 
mation sufficient to form a belief as to any other matters 
or things set up in said paragraph V, and therefore deny 
the same and the whole thereof, except that the lands 
referred to in said paragraph are dry and arid, and will 
not produce crops in paying quantities without water for 
artificial irrigation. 
ye 

Answering paragraph VII of the complaint, the de- 
fendants deny that they have but fifty acres susceptible 
to irrigation, and deny that two and one-half acre feet 
per acre of water is sufficient to irrigate the same, and 
deny that they have used eleven acre feet per acre of 
water from Salmon River or any other quantity in excess 
of one miner's inch under six inch pressure per acre to 
irrigate their said lands, and deny that they have at any 
time deprived the plaintiff of any water whatever to 
which it was entitled. And further answering said 
paragraph, the defendants allege that they have under 
actual irrigation, on their said lands, 62.82 acres, and 
the same has been under irrigation from the waters of 
Salmon River for something like twenty-five years last 
past, and that one miner's inch per acre of the waters 
of said stream are absolutely necessary and required for 
the successful growing of crops on said lands. 

Ve 

Answering paragraph VIII of the complaint, the de- 
fendants deny that they have ever at any time used any 
water belonging to the United States, or to which it was 
entitled, and deny that they have ever used any water 
except that which lawfully and rightfully belongs to 
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them, and deny that they ever used any quantity in 
excess of their actual needs, and deny that plaintiff has 
suffered any damage by reason of any use of the waters 
of Salmon River by the defendants. 

Vi. 

Defendants deny paragraph IX of the complaint, and 
the whole thereof. 

VII. 

Answering paragraph X of the complaint, the de- 
fendants admit that their point of diversion is above the 
diversion works of the plaintiff, from which it supplies 
a portion of the lands under the Okanogan Project, but 
allege that their said ditch and diversion works were 
constructed many years prior to any rights by the United 
States of America, to the waters of said Salinon River, 
and many years prior to the construction by the United 
States of America of any diversion works, or the taking 
of any initial steps looking thereto, and they admit that 
they have at all times insisted upon controlling their own 
diversion works, and diverting water to which they are 
lawfully entitled and no more. 

VIII. 

The defendants deny each and every other allegation, 
matter and thing, and the whole thereof, in the com- 
plaint contained, except such as herein specifically quali- 
fied or admitted. 
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AFFIRMATIVE DEFENSE AND CROS= 
COMMENT. 

By way of affirmative defense and cross-complaint, 
against the plaintiff, the defendants complain and allege: 
il 

That the defendants are husband and wife. 

Il. 

That the defendants are the owners in fee simple, in 
possession, and entitled to the possession, of the follow- 
ing described real estate in Okanogan County, State of 
Washington, to-wit: The west half of the southeast 
quarter of Section 36, Township 34 north; the south- 
west quarter of the northwest quarter, and Lot 2 in Sec- 
tion 1, Township 33, North of Range 25, E. W. M. 

Juul, 

That some time prior to the year 1890, one Nathan 
Smye, who had all the qualifications of a homestead set- 
tler and entryman, under the homestead laws of the 
United States, made homestead settlement on the above 
described lands of the defendants, and thereafter con- 
tinued to reside upon and cultivate the same, and on the 
13th day of October, 1898, the United States issued to 
him its patent therefor. 

ie 

That in the year 1890, as defendants are informed 
and believe, said Nathan Smye constructed the Spring 
Coulee Irrigation Ditch, which is the same and identical 
ditch now owned and used by the defendants and com- 
plained of by the plaintiff. That the said ditch as con- 
structed by the said Smye had a carrying capacity of 
more than two cubic feet of water per second of time, 
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and the said Smye, upon the completion of said diteh, in 
the year aforesaid, diverted the waters of said Salmon 
River through said ditch, to the extent of two cubic 
feet per second of time, and used the same upon the said 
lands now owned by the defendants for the irrigation of 
hay, grain and vegetable crops thereon. 

V. 

That the said Smye proceeded with all diligence to 
bring his said lands under irrigation, and at the time 
the defendants purchased the same in the year 1902, 
there was under irrigation thereon something like fifty 
aeres. That about the. year 1903 the defendants in- 
creased the irrigable area of their said lands to 62.82 
acres. 

VIL 

That the defendants and their grantor and predecessor 
in interest have always devoted the said lands to the 
growing of timothy, alfalfa and clover hay, grain and 
vegetables, anda small family orchard. That said lands 
are dry and arid and will not produce any of said crops 
in paying quantities without the use of water for artifi- 
cial irrigation, and one miner's inch of water, under a 
six inch pressure from the waters of Salmon Creek, are 
absolutely necessary to irrigate said land and crops. 

ald. 

That the defendants intend permanently to devote 
their said lands to the growing of timothy, clover and 
alfalfa hay, grain, roots and vegetables, and a small 
family orchard. That for more than twenty years last 
past the defendants and their grantor and predecessor in 
interest have diverted and used that amount of water 
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from the waters of Salmon Creek, through said Spring 
Coulee Ditch, for the irrigation of said crops, on their 
said lands, and they are the owners of an undivided one- 
eighth interest in said ditch, and are the owners of the 
first and prior right to divert two cubic feet of water per 
second of time from the waters of said Salmon River, 
for irrigation, stock and domestic purposes. 
VIII. 

Tn pleading the miner’s inch, and cubic feet per second 
of time of water herein, the defendants have pleaded on 
the basis of forty miner’s inches under a six inch pres- 
sure, equaling one cubic foot per second of time, and 
{hat one miner’s inch per acre is necessary at the land of 
the defendants, instead of at the point of diversion. 

IX. 

That at the time of the construction of said ditch by 
ihe defendants’ grantor and predecessor in interest, and 
at the time he diverted and used the waters of Salmon 
Creek for the irrigation of said land as aforesaid, said 
waters were unappropriated public waters of the United 
States, subject to appropriation, and the point of appro- 
priation and diversion was on public land of the United 
States. 

WHEREFORE, by reason of the law and the prem- 
ises, the defendants pray judgment as follows: 

It 

That they be decreed to be the owners of and entitled 
to one-eighth interest in and to the said Spring Coulee 
ditch, and the first and prior right to divert and use two 
cubic fect of water per second of time from the waters 
of Salmon Creek for the irrigation of their said lands, 
and for stock and domestic purposes thereon. 
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ob. 
That their title thereto be forever quieted. 
lig 
That the plaintiff, and all persons claiming through 
or under it, be perpetually and forever enjoined from in 
any manner interfering with the defendants in their 
right to divert and use two cubic feet of water per second 
or tine from the waters of Salinon Creek, and for their 
costs and disbursements in this action. 
IV. 
Defendants pray for general relief. 
(Signed) SMITH & GRESHAM, 
Attorneys for Defendants. 


Noe 1271. 
In the District Court of the United States, Eastern Dis- 
trict of Vashington, Northern Division. 
PAE D STATES OF AMERICA, 
Complainant, 
DS. 
coe weiiyNie | and JOSEPHINE BENNETT, 
his wife, 
Defendants. 
PPPRAVIT OFM. S. BENNETT. 
AED STATES OF AMERICA, 
Eastern District of Washington—ss. 
I, W. S. Bennett, of Okanogan County, Washington, 
being first duly sworn, upon oath depose and say: 
1. That I am one of the defendants above named, 
and make this affidavit for and on behalf of myself and 
for and on behalf of my co-defendant, Josephine Bennett. 
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2. That I and my co-defendant are the owners by 
mesne conveyances of the following described real estate 
in Okanogan County, Washington, to-wit: The west 
half of the southeast quarter of Section 36, Township 
34 north; the southwest quarter of the northwest quar- 
ter, and Lot 2 in Section One, Township 33, Norther 
Range 25, E. W. M., which is community property. 
That said lands are dry and arid, and require water for 
irrigation to produce crops in paying quantities. 

3. That some twenty or twenty-five years ago, one 
Smye made homestead settlement on the above lands of 
the defendants, and continuously thereafter maintained 
his residence thereon; and when said lands were thrown 
open for homestead entry said Smye made homestead 
entry thereof at the proper United States Land Office 
and complied with all the laws of the United States 
relative thereto, and homestead patent duly issued to 
him on October 13, 1898. 

4. That about the year 1890, said Smye constructed 
what is known as the Spring Coulee Irrigation Ditch 
(the ditch referred to in this action) and by means of 
which he diverted the waters of Salmon River to and 
upon the above described lands of the defendants. That 
at the time said Smye constructed said ditch and di- 
verted the waters of Salmon River as aforesaid, the 
lands over which said ditch was constructed was public 
lands of the United States, and the waters of said 
Salmon River unappropriated public waters of the 
United States, and for the twenty-five years last past 
the said lands of the defendants have been irrigated from 
the waters of said Salmon River through said ditch. 
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5. That some two years after said Smye constructed 
said diteh and diverted the waters of Salmon River as 
aforesaid, and on the 11th day of August, 1892, he re- 
corded a notice of water right to 150 miner's inches of 
water from said Salmon River, diverted through said 
ditch, and conveyed it onto the said lands of the de- 
fendants; that the waters of said Salmon River so di- 
verted by the defendants, and their grantor and prede- 
cessor im interest, were at all times herein used for a 
beneficial purpose, namely, the irrigation of said lands 
and for stock and domestic purposes. That the crops 
grown on said lands by the defendants and their prede- 
cessor in interest have at all times been timothy, alfalfa 
and clover, hay, fruits, grain and vegetables, and the 
amount of water used and necessary to be used on said 
lands for the irrigation of said crops has at all times 
been, and still is, one miner's inch under a six inch pres- 
sure per acre, and the amount of land so irrigated by the 
defendants and their grantor and predecessor in interest 
is 63.82 acres. 

6. That there is a natural swamp on the said lands 
of the defendants, consisting of 20.22 acres; that said 
swamp has existed there from time immemorial, and 
was not created nor augmented by any wasteful use of 
the waters of said Salmon River, by the defendants or 
their predecessor in interest, or any other person. 

7. hat three acre feet of water under the Govern- 
ment Okanogan Project is practically one-half of the 
miner’s inch under a six inch pressure, but it 1s well 
understood and universally conceded throughout the 
Okanogan country, and especially in the vicinity of the 
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lands of the defendants, that one miner’s inch of water 
under a six inch pressure is necessary and required prop- 
erly to irrigate the kinds of crops grown by the de- 
fendants on said lands, namely, timothy, alfalfa and 
clover, hay, grain and vegetables, and it is also well un- 
derstood and generally conceded that such crops require 
at least twice as much water for irrigation as orchards. 
That the lands under the Okanogan Irrigation Project 
are devoted exclusively to orchard purposes, having 
been recently set to young trees. 

8. That the defendants are the owners by purchase 
from said Smye of the lands hereinbefore described, and 
all of said Smye’s water rights and rights in and to said 
Spring Coulee Irrigation Ditch. 

9. That some nine or ten years ago the defendants, 
with others, enlarged said ditch, for the purpose of ac- 
commodating and irrigating lands owned by other per- 
sons lower down in said Spring Coulee, and the de- 
fendants are the absolute owners of a one-eighth interest 
in and to said ditch. 

10. That said ditch, and ditch rights, of the de- 
fendants, and their right to divert and use the waters of 
said Salmon Creek, were acquired and perfected long 
prior to any rights initiated or acquired by the United 
States of America, but the United States, acting through 
its Project Engineer, Fred Bonstedt, has wrongfully 
and arbitrarily and persistently interfered with the head 
gate and intake of the defendants, seeking to limit them 
to 214 or 3 acre feet of water, well knowing that the 
defendants are the rightful owners of a greater amount 
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of water, namely, substantially two cubic feet per second 
of time, and well knowing that the said lands of the de- 
fendants require that amount of water for the irrigation 
of the defendants’ crops growing thereon. 

11. The defendants have never used or claimed any 
right to use or divert more than two cubic feet of water 
per second of time, and have never used or claimed any 
right to use any water owned by the United States, or 
any other person, and have never interfered with any 
works or water belonging to the United States which 
it has acquired for use in connection with the Okanogan 
Irrigation Project, and does not claim any right to do so, 
but only ask that they be allowed to use their own water, 
and their own ditch. 

(Sicned) Wir S- BENET. 

Subscribed and sworn to before me this 22d day of 
wamuary, A. D, 1912. 

(Siened) Pay SNIDER, 

Notary Public, residing at Okanogan, Washington. 

My commission expires Feb. 14, 1913. 

(Notarial Seal.) 
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In the District Court of the United States, Eastern Dis- 
trict of Washington, Northern Division. 
ew PED STATES OF AMERICA, 
Plaintiff. 
ws. 
fee. BENNETT and JOSEPHINE BENNETT, 
his wife, 


Defendants. 
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AFFIDAVIT OF G. H. WHEELER. 


UNIPED*STATES OFFA ERICA 
Eastern District of Washington—ss. 

I, G. H. Wheeler, being first duly sworn, upon oath 
depose and say: 

I. 

That I am now, and for more than fifteen years last 
past, have been, a surveyor and civil engineer. 

ite 

That on the 21st, 22d and 23d days of June; 1909, I 
made an accurate and actual survey in the field of the 
irrigated lands of W. S. Bennett and Josephine Bennett, 
his wife, in Okanogan County, Washington, to-wit: 

The west half of the southeast quarter of Section 36, 
Township 34, north, Range 25, E. W. M., and Lot 2, and 
the southwest quarter of the northeast quarter of Sec- 
tion 1, Township 33, north, of Range 25, East, aimed 
found under actual irrigation thereon 62.82 acres. 

UL 

I also found on said lands a natural swamp consisting 

of 2027 cies. : 
IV. 

I found said irrigated lands of the said defendants 
devoted to the growing of timothy, clover and alfalfa 
hay, grain, vegetables and a small family orchard. 

Ve 

TI am also familiar with irrigation in the Okanogan 
country, and know the duty of water for irrigation 
therein, and know the duty of water on the said lands 
of the defendants, and know that one miner's inch under 
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a Six inch pressure per acre is necessary and required to 
irrigate said lands of the defendants. 
Wr. 

I further state that in my opinion it is necessary for 
the said defendants to divert from Salmon River two 
cubic feet of water per second of time, in order suffi- 
ciently and properly to irrigate their said lands and for 
stock and domestic purposes thereon. 

(Signed) G. H. WHEELER. 

Subseribed and sworn to before me this 22d day of 
January, A. D. 1912. 

(Sigwedl) P. D. SMITH, 

Notary Public, residing at Conconully, Washington. 

(Notarial Seal.) 

Endorsements: Answer of Defendants and Counter 
Affidavits. 

Filed February 1, 1912. 

VW. AINE? Clete 

By S. M. RUSSELL, Deputy. | 
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In the District Court of the United States, Eastern Dis- 
trict of Washington, Northern Division. 
UNITED STATES OF AMERICA, 
Complainant, 
US. 
wees. BENNETT and JOSEPHINE BENNETT, 
his wife, 
Defendants. 
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RELPICATION TO THE ANSWER Opie 
FENDANTS Wi) S. BENNETT Ale 
JOSEPHINE BENNETT. 

This replicant, saving and reserving to itself all and 
all manner of advantage of exception which may be had 
and taken to the manifold errors, uncertainties and in- 
sufficiencies of the answer of said defendants, for repli- 
cation thereunto sayeth that it does and will ever main- 
tain and prove its said bill to be true, certain and suffi- 
cient in the law to be answered unto by said defendants, 
and that the answer of said defendants is very uncer- 
tain, evasive and insufficient in the law to be replied 
unto by this replicant; without that, that any other mat- 
ter or thing in the said answer contained material or 
effectual in the law to be replied unto, and not herein and 
hereby well and sufficiently replied unto, confessed, or 
avoided, traversed, or denied, is true; all which matters 
and things this replicant is ready to ever maintain and 
prove as this Honorable Court shall direct, and humbly 
as in and by its said bill it has already prayed. 

(Siemed) OSCAR Clay 
United States Attorney. 
(Signed) E. C. MACDONEIRE: 
Assistant United States Attorney. 

Endorsements: Replication. 

Filed February 9, 1912. 

W. H. HARE? Clege 

By S. MRUSSELL, Deputy. 
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No. 1271. 
In the District Court of the United States, Lastern Dis- 
trict of Washington, Northern Division, 
ONITED STATES OF ANTERICA, 
Complainant, 
US. 
a. BENNETT and JOSEPHINE CDENNETT, 
lis wite, 
Defendants. 
MOWISSION OF SERVICE OF COPY OF PRO- 
POSH Fuel OF EXCEPTIONS. 
We hereby admit the receipt of a copy of plaintiff's 
proposed Bill of Exceptions now on file herein. 
Dated this 26th day of September, 1912. 
(Signed) SMITH &GRESHAM; 
Attorneys for Defendants. 
Iendorsements: Admission of Service of Copy of Pro- 
posed Bill of Exceptions. 
Filed September 27th, 1912. 
ye lee Clem 
Byro. w RUSSELL, Deptity. 
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In the District Court of the United States for the East- 
ern District of Washington, Northern Division. 
PeetlED STATES OF AMERICA, 
Plaintiff, 
us. 
fe. PENNETT and JOSEPHINE BENNETT, 
his wife, 


Defendants. 
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Testimony of W. C. Muldrow. 

Before Honorable Frank H. Rudkin, Judge Presiding. 
Appearances: 

For the Plaintiff, 

Messrs. Cain & Macdonald and E. W. Burr. 

For the Defendants, 

Messrs Smith & Gresham and W. W. Hindman. 
SlIATEMENT OF FACTS: 

BE [IT REMEMBERED, that this cause came on for 
trial this 31st day of May, 1912, at 10 o'clock asm, bee 
fore Honoroble Frank H. Rudkin, judge presiding, the 
plaintiff being represented by Messrs. Cain & Mac- 
donald and E. W. Burr, Esq., and the defendants appear- 
ing in person and by their attorneys, Mr. Smith, Esq., 
and W. W. Hindman, Esq. 

THEREUPON the following proceedings were had 
and done, to-wit: 

Mr. SMITH: If the Court please, at this time we 
should like to have the name Messrs. Happy, Cullen, 
Lee & Hindman associated for the defense. 

The COURT: Very well; the Clerk is nothere@inm 
it will be so ordered. 

Testimony of W. C. Muldrow. 

W. C. MULDROW, a witness called and sworn on 

behalf of the Government, testified as follows: 
DIRECT EXAMINATION 
By Mir. BURR: 

Q. Your name, please? 

A. W.C. Muldrow. 

©. What is your occupation, Mr. Muldrow? 

A. Irrigation engineer. 
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Q. Will you state your experience m irrigation en- 
ginetring, please? 

A. Why, I began work with the Engineering De- 
partment of the Reclamation Service in 1903 in Arizona 
and Oregon; in that work until the fall of 1909. After 
that time I was engaged in private practice, that 1s, ex- 
cept for a brief period of about four months in the fall 
of 1905, I was out of the Government service, and I was 
back with them until 1909, and sinee that time in private 
practice in Okanogan County. 

©. How long in Okanogan County altogether ? 

A. Since November—well, I worked for the Re- 
clamation Service on the Conconully dam in the summer 
season of 1909. Since that time 


Q. How much experience have you had in the meas- 
urement of water? 
A. Well, I had charge of hydrographic work for the 
Reclamation Service in the summers of 1906 and 1907, 
the season of 1906 and 1907, about a year and a half in 
all exclusively. Besides that I have measured water 
more or less at all times during by experience in irriga- 

tion work. 

©. Have you had official connection as a commis- 
sioner of the County of Okanogan, water conmmissioner 
of the County of Okanogan? 

A. Iwas appointed water commissioner in the spring 
of 1907, and served during that season. 

©. In such capacity, what were your duties? 

A. Well, my duties were to measure the flow and 
regulate the headgates of all irrigation canals, taking 
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Testimony of W. C. Muldrow. 
water out of Salmon Creek in such manner that each 
should get the amount of water to which he was entitled. 

Q. Will you state where the Spring Coulee canal, 
so-called, is with reference to the Government irrigation 
project known as the Okanogan Project? 

A. It takes water from Salmon Creek on the west 
side about three miles, I should judge—I don’t know 
the exact distance—above the diversion weir of the 
Government main canal. 

Q. Will you state where the lands of the defendant 
are with reference to the Spring Coulee canal headgate? 

A. The lands of the defendant which lie along this 
Spring Coulee ditch and receive water from it are ap- 
proximately—well, I never made any measurements to 
find out the exact distance, either. 

©. Roughly speaking? 

A. Something about two miles below the headgate 
of the Spring Coulee ditch, I think. 

Q. What is the area of the land under cultivation 
on defendant's ranch, if you are familiar with it? 

A. Lam not familiar enough to give definite figures; 
my understanding has always been about sixty acres. 

Q. Never mind, I will prove that by another witness. 
Did you take any measurements of the water being re- 
ceived by Mr. Bennett, as water commissioner, or in 
any other capacity ? 

A. At one time I made a measurement of the water 
that was actually being diverted on Mr. Bennett's ranch, 
but not in the capacity as water commissioner. 

Q. What amount of water was at that time flowing 
on the defendants’ ranch? 
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Testimony of W. C. Muldrow. 

A. The amount that was taken out of the ditch on 
his ranch was, according to my notes, taken at the time, 
1.64 cubic feet per second. 

Mr. SMITH: [I did not quite hear that. 

A. The amount was 1.64 cubic feet per second. 

©. Did you ever take any other measurements of 
the amount Of water flowing from the Spring Coulee 
eanal and on to the defendants’ place? 

Me No, I did nof. 

©. Did you measure the amount of water being re- 
eeived by the Spring Coulee canal 

HK. Yes, a number of times. 

QO. And what was that amount? 

A. Well, that amount varied from around ten cubic 
feet down to 4.8 cubic feet. 

TeCOURT: What canal is that? 

Mir. SMITH: The Spring Coulee canal? 

The COURT: Is that the Government canal? 

mr. BURR: ‘No, that is the canal from which the 
defendant receives his water supply which takes it above 
the Government canal headgate. 

©. Did you ever compute the loss in transit from the 
headgate of the Spring Coulee canal to the defendant's 
place of diversion? 

FY. Iodidi at one time. 

QO. Will you state what that loss was? 

A. Well, the measurements made at that time, the 
headgate flow was 4.88 cubic feet per second, according 
to meter measurement made as accurately as possible, 
and the loss down to the point of diversion on Mr. Ben- 
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Testimony of \W. C. Muldrow. 
nett’s place was .7 of a cubic foot, the total percentage 
of loss about 1414 per cent. 

Q. Do you regard that as an excessive loss? 

A. For ditches in ordinary condition in that country 
that is about a nominal, fairly conservative figure. 

©. What is the ordinary condition of ditches in that 
country; are they so constructed as to give due economy, 
the private ditches, to which I presume you are compar- 
ing this, are they so constructed to be economical in the 
use of water? 

A. I believe that they are not. 

Mr. SMITH: If the Court please, I believe titeaaiiem 
in controversy is the only ditch that is in controversy in 
this case. I shall object to any other ditches. 

The COURT: Will other parties take water outvot 
this ditch except the defendant? 

Mr. BURR: Yes, there are quite a number of parties 
use water out of this ditch. It seems to me that the loss 
from the headgate of the canal to the point of the de- 
fendant’s diversion is in issue. 

The COURT: What is this company, a corporation? 

Mr. BURR: The defendant? 

The COURT: No, this company you speak of. 

Mr. BURR: Itis incorporated. It is virtually a part- 
nership ditch, and if the loss is approximately that of 
the ditches of the country it seems to me that the char- 
acter of the ditches of the country is material in this 
point in this case. 

The COURT: “Read the question: 

(Last question read). 
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Testimony of W. C. Muldrow. 

The COURT: He may answer the question, although 
[ think it would be better to confine it to this particular 
ditch. 

A. Asarule the older ditches in the country are not 
very well constructed as to grade and alignment, and 
have generally a larger seepage loss than would be con- 
sistent with economy. 

©. What do the defects in the Spring Coulee ditch 
such as to make such a large loss of water consist of ? 

Mr. HINDMAN: I think that 1s objectionable, your 
honor, and improper. 

Mr. BURR: The point of diversion, your honor, is 
the point of measurement, which has been the custom of 
the country in the Okanogan district with regard to con- 
tract with the Federal Government, is the point of diver- 
sion from the Salmon River. 

The COURT: Is there a contract between the de- 
fendant and the—— 

Mr. BURR: This is the only person in the Okanogan 
country taking out of the river below our reservoir who 
has not a contract with this Government; and it seems 
to me that the condition of the canal from its point of 
diversion, which we would pray to make the point of 
measurement in the decree, in accordance with all the 
other contracts upon that ditch, it seems to me that the 
condition of the canal from that point to the headgate 1s 
Strictly material. 

The COURT: You may answer the question. 

A. Well, the ditch in that stretch we have under 
consideration is to a large extent in pretty fair condition. 
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Testimony of W. C. Muldrow. 
The only defects that would cause excessive loss by 
seepage are in one or two points, excessive grade caus- 
ing erosion of the bottom and preventing the sealing-up 
process that saves seepage. 

Q. Will you state the duty of water which is general 
in the Okanogan country in some detail? 

A. The duty of water 

Mr. HINDMAN: I object to that, your honor; | 
cannot see how it 1s material. 

The COURT: It is a pretty broad question, it seems 
to me. 

Mr. BURR: If your honor please, I believe that the 
duty of water in a country is material evidence with re- 


gard to the duty of water on this particular tract of land. 
It seems to me that if there are contracts as to the duty 
of water throughout that country it is strictly material 
as to the amount of water which this defendant needs. 
The custom of the country 1s, I believe, good evidence. 

Mr. HINDMAN: Our allegations are, your honor, 
that we have used this water for a period of twenty-five 
years, and that it has been put to a beneficial use. That 
if the prescription has not run against it, then it is a 
question as to what this kind and character of land which 
Mr. Bennett is putting this water on, is how much water 
it requires to irrigate it. It seems to me absolutely 1m- 
material what contract the reclamation people have 
taken in. 

The COURT: It seems to me that this question tak- 
ing in the whole Okanogan country is too broad for the 
report or anything else. I am familiar enough with irri- 
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gation to know that it will go twice as far on some lands 
as on others. [ presume that is as true in the Okanogan 
country as anywhere else. 

Mr. BURR: [| expect to prove the character of the 
land itself, and it seems to me it is competent evidence, 
and | think I can refer your honor to authoritics. 

The COURT: You may proceed. I am sitting here 
merely as a conmissioner to take this testimony. I will 
throw out what I consider worthless. 

Mr. HINDMAN: Take an exception to the ruling 
of the Court. 

(Last question read). 

A. Well, the duty of water as defined by the con- 
tract 


©. I would like to amend that question, if I may, to 
lands similar to these; that will make that strictly rele- 
vant. What is the duty of water on land in the Oka- 
nogan country similar to that? 

Mr. HINDMAN: I don’t think the witness is quali- 
fied vet. 

The COURT: I think he has at least testified to con- 
siderable knowledge of irrigation up there. You may 
answer. 

A. Well, the duty of water as defined by the irriga- 
tion contract existing between the Irrigation companies 
and the 

Mr. HINDMAN: I object to that as incompetent. 
The question of what the irrigation people may have con- 


tracted for does not prove the character of this land. 
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Mr. BURR: It proves the custom of the country in 
regard to the duty of water. 

Mr. HINDMAN: I beg to differ with you. You 
cannot get the custom in a year or two. The question is 
as to the custom between parties, not customs by con- 
tract. 

The COURT: I don’t think so myself. You may 
answer the question. 

A. Well, the contracts for water under the irrigation 
project there, which practically covers all of the land 
where such contracts exist, that is close to this land 
here, of two classes, the old water rights, so-called, which 
call for three acre feet at the point of diversion during 
the irrigation season, and the new contract or subscrip- 
tion contracts which the later lands watered by the Gov- 
ernment have, which call for two and a half acre feet of 
water. The private companies, all the private com- 
panies over here in that vicinity generally contract for 
tiree acre feet. 

©. When those amounts are received and used upon 
the land, does that furnish sufficient water for practical 
irrigation? 

Mr. HINDMAN: Iam going to object, your honor, 
until he designates the purpose for which it is used, as 
to whether he knows. Every kind of grain and fruits, 
and so forth, requires different amounts. 

The COURT: That is undoubtedly true. 

I will amend that to read first as to fruits. 
There is no doubt in my judgment that it does. 
Is that sufficient as to grain? 

It is. 


>i PIO 
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Visit suiicient for alfalfa and forage crops? 

A. It is on certain lands. 

QO. What kind of lands is it sufficient for alfalfa and 
forage crops? 

A. On the heavier types of land which are not too 
porous, underlain by a too porous strata. 

©. Will you now describe so far as you are familiar 
with the defendant's lands the character of the soils upon 
the defendant’s land? 

Mr. SMITH: I object to that question, your honor ; 
he has not shown that he knows. 

The COURT: That part which is irrigated is the 
only part in controversy. 

mir. BURR: Yes, sir. 

Mr. SMITH: The witness has not shown that he 
knows anything about the character of the soil. 

Mr. SMITH: Q. Will you state, Mr. Muldrow, your 
familiarity, so far as you are familiar with it, of the 
lands of the defendant? 

A. Why, I have been over the land a number of 
times, been across it, up and down the ditch there, mak- 
ing measurements. I have been out on it while it was 
being irrigated, and I know in pretty fair detail about 
the character of the soil. 

©. What is the character of the soil? 

A. Well, it is in general, the volcanic ash soil that is 
common to all that country; some of it more or less grav- 
elly; some of it has got large boulders in it in places. 

Q. What does that character of soil require in the 
way of a water supply in the Okanogan country? 
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A. Well, as far as the actual quantity of water is con- 
cerned, that is actual quantity that has been used on any 
particular tract, there is very little data existing. That 
is, I mean in an individual case, on an individual tract. 
It is necessary to go to large bodies in order to determine 
anything about the actual quantity of water. 

QO. Well, what is the best of your judgment as to 
that character of soil and its needs for water supply for 
alfalfa? 

A. That also hinges in my judgment to some extent 
on the point at which the general policy would step in to 
forbid the use of an undue quantity of water upon any 
particular tract of land on account of the greater value 
of that quantity of water over an area. 

The COURT: That is not the question Herevameam 
That man has appropriated the water, and he is enti- 
tled to whatever is necessary to irrigate that land. 

A. (Continuing) From that standpoint I would not 
consider myself competent to speak, to state the exact 
quantity of water that it would require to raise alfalfa 
on the defendant's land. 

©. Will you state the character ofthe defendants 
land with regard to the manner in which that land is pre- 
pared for irrigation? 

Mr. SMITH: If the court please, to save a pomt at 
this time we shall object to that question and any exam- 
ination on that line for this reason, the Government is 
a junior appropriator—I believe that has not appeared 
from the evidence yet, but it is undisputed—is a junior 
appropriator, and the amount that the defendants have 
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used for beneficial purposes ts the test of his right so far 
as that particular point is concerned. While the de- 
fendant would not be permitted to change their works so 
as to make their use more wasteful than it was before 
the Government appropriated it, yet they cannot make 
him change it, as IT understand. 

The COURT: 1 think he is required to make a reas- 
onable use of the water even as against a junior appro- 
priator. 

Nir. SMITH: But he is entitled, as we understand it, 
to maintain his same works. 

The COURT: T[ think so; you may answer the ques- 
tion. 

A. Read the question. 

(Last question read). 

m Well, the land is irrigated according to the 
method that is generally known in irrigation practice as 
wild flooding. 

fer. SMITH: As what? 

A. As wild flooding; that is, the water is simply 
turned out and allowed to flow in a general direction 
down across the land without any system of levees or 
regular furrow system. 

Mr. BURR: If the Court please, I would like to read 
Section 6346 of the Code. (Mr. Burr then reads the 
section in question and argues the same to the Court). 

The COURT: I don't care to consume time now. Try 
it on your own theory, and I will dispose of it according 


to mine. 
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Q. Mr. Muldrow, is there a run-off from Mr. Ben- 
nett’s land during the irrigation season? 

A. Well, Mr. Bennett’s land lies in a coulee which 
is similar to the typical coulee of this country and slopes 
towards the center, and in the center there is a swamp of 
about fifteen acres or so, where the water stands in the 
irrigation season and runs off there and through a drain 
down at the lower end. 

QO. Have you measured the amount of run-off from 
that lower end? 

A. I did at one time measure the drainage from that 
swamp. 

Q. At what figure did it compute? 

A. It runa quarter of a cubic foot per second—twen- 
ty-four hundredths to be exact. 

Q. Is Mr. Bennett’s land properly leveled for irriga- 
tion in your judgment? 

A. Its grades are not at all bad considering ordinary 
practice. 

Q. Did you ever put any levels on that land? 

A. No, simply from observation. 

Mr. BURR: I would like to reserve the privilege of 
calling Mr. Muldrow again. 

CROSS EXAMINATION: 

Byki. San TE: 

Q. Did I understand you to say that Mr. Bennett's 
land lies in a coulee? 

Ae -Y outdid: 

©. Would you explain to the Court as best you can 
the general contour of the country there; in other words, 


cst 


as. Bennett et al. 3 


Testimony of W. C. Muldrow. 

make the Court see the land as nearly as you can, we 
will say from the Government reservoir clear down to 
Mr. Bennett's land. 

A. Well, the Government reservoir ts on Salmon 
creek, to the north, about twelve miles, I should judge, 
from the head of Spring Coulee. The creek runs almost 
south, slightly southeast, and the Okonogan river and 
the Spring Coulee, so-called, branches off from the Sal- 
mon creek canyon to the west, and at one time formed 
an ancient channel of Salmon creek to a point on thie 
Salmon river several miles south. 

Q. That is, you think there was at one time—Salmion 
ereek or Salmon river as we call it, ran through Mr. 
Bennett's place? 

A. Possibly. 

Q. Now this coulee, as we call it, is a deep narrow 
cut between the mountains, isn't it? 

mm Yes. 

Q. And that extends from the reservoir down to 
where the creek, which is from Spring Coulee copper, 


ist it? 


a. Yes. 
Q. And the cut extends on through Spring Coulee? 
PE. Yes. 
©. Now, about how wide is this little valley lying 


between those mountains ? 
A. It averages about a quarter of a mile or more. 
QO. You think it will average that much? 
A. Well, it depends. If you consider the strip of ir- 
rigated land it won't, because at Mr. Bennett’s place the 
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strip of irrigated land does not take up the whole coulee. 

Q. Now from the reservoir down for some nine miles 
there is no valley at all, is there; the mountains come 
square to the creek? 

A. There is a slight, a small quantity of land along 
in there at different points. 

Q. I wanted to ask you this question, Mr. Muldrow, 
if Spring Coulee is not more properly a fissure than a 
coulee? 

A. No, it is in an erosive channel cut out by glacial 
action just about the same as other coulees. 

Q. Do you know whether bedrock has been found in 
Spring Coulee at any place? 

A. No, I have no knowledge of that. 

Q. Do you know of any tests having been made at 
any time to find bedrock? 

A. No. 

©. Did the United States Goverment surveys make 
tests? 

A. Not to my knowledge. : 

Q. Were you at Conconully when they were driving 
the sheet piling for the reservoir? 

A, Oh, yes, up at the dam there was such tests made. 

@ Was there any bedrock found up there? 

A. At the center of the dam—I don't know, I wasn't 
there at the time that they were making the tests, and ] 
don't remember the results of it. 

Q. Well, the first site of the dam was abandoned, was 
it not, on account of no bedrock? . 

A. Not on account of no bedrock, but on account of 


as. Bennett et al. a7 


Testimony of W. C. Muldrow. 
the porous and broken nature of the bedrock on one side 
of the abutment of the dam. 

Q. Did I understand you to say that you were there 
when the sheet piling was being driven? 

-~ Wo, 1 was fit. 

©. ave you any knowledge as to whether or not 
When they were driving the sheet piling there old logs 
and timber was struck by the sheet piling sixty feet below 
the surface of the earth? 

A. Well, the sheet piling only extended thirty feet. 

Q. Is that all? 

A, ‘Titat isvall. 

D. Did you strike logs and timber down there? 

A. Why, I heard it said that logs were struck under- 
neath. I wasn't there during the time. I came there the 
season after the sheet piling was put in; mere hearsay. 

©. Now you were over at Mr. Bennett's several 
times last summer, were you not, Mr. Muldrow? 

A. Iwas. 

Q. Were you there in the month of June, you think, 
or July? 

A. I was probably there—I don’t know that I was 
down on his place during June and July. I was there 
in August. 

Q. Were you over there some time in June, we will 
say when Mr. Bennett was not at home, when you had a 
talk with Mrs. Bennett? 

A. Iwas there at one time—I don’t know the date; 
I could find it for you from my notes. 

Q. I don’t expect you to do that; the best you can. 
You remember the occasion, do you not? 
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A. Iremember of talking to Mrs. Bennett on two dif- 
ferent occasions up there. 

Q. Well, on either of those occasions did you make 
any measurements or estimate of the water that Mr. Ben- 
nett had in his ditch? 

A. On one of those two occasions J did; I have al- 
ready testified to that. 

©. And that was the one and sixty-four hundredths, 
was it? 

A. It was. 

Q. Now, a short time after that you were back again 
and had a talk with Mr. Bennett, were you not? 

A. was: 

Q. And you went over his land to some extent? 

my, aes: 

©. Did he have about the same quantity of water in 
his ditch at that time? 

A. I don’t know, I presume—I haven't any idea; I 
didn’t pay any attention to the ditch. I don’t think Mr. 
Bennett was irrigating; he was cutting hay. - 

©. He showed you his timothy hay, did he? 

Aw NES: 

Q. And did you find it pretty dry? 

A. Why, there was no evidence of dryness down 
around the point where we were. 

Q. What I want to get at is whether you did not find 
that his timothy grass was burning there for want of 
water? 

A. Mr. Bennett showed me one spot of timothy that 
he showed me was burning. It was a spot that was never 


ws. Bennett ct al. 39 


Testimony of W. C. Muldrow. 
cleared of gravel and stone, where he run water over the 
uncultivated ground. 

@. Was it burning as vou saw it there? 

A. There was some timothy that was burning; that 
is, it showed lack of nourishment on account of either 
lack of water or lack of nourishment in the soil or some- 
thing. 

@. And he invited you, didn't he, to come up and see 
his grain also at that time? 

A. Why, I cannot—I presume he did, I am not quite 
sure about it. 

Q. Don't you remember that he told you that it was 
burning also and asked you to come up and see if it was 
not? 

A. Mr. Bennett and I had a considerable amount of 
conversation just at that time, and I am unable to recall 
the exact— 

Q. Anyway, you didn’t go with him, did you? 

m 1 dont think I did. 

Q. Now, at the times you were over there to see Mr. 
Bennett about his water you and he were having some 
disputes, I believe, weren't you, about his use of the 
water ? 

Pe «Dinere was rio disptite on ny part. 

©. Well, in other words, you closed down his head- 
gate and he would raise it again? 

me Yes. 

® Now, the water of Spring Coulee or that creek 
had never been adjudicated, had they? 

~. No. 
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Q. And Mr. Bennett's right to that water had never 
been adjudicated, to your knowledge? 
Not to my knowledge. 
And yet you were shutting him down? 
Yes, I was shutting him down. 
ies? 
I was closing the headgate to a certain extent. 
Who told you, Mr. Muldrow, that you had any 
right to close down that headgate when the waters of 
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the creek had not been adjudicated? 

The COURT: That question does not enter into this 
case. 

Mr. SMITH: Allsnigilat. 

©. You had just been over Mr. Bennett's land, I be- 
lieve, just walked over it? 

A. Yes, two or three or four times. 

Q. Never dug in the ground to see what was in 
tlrere: 

ee BNO. 

QO. Now, the duty of water, Mr. Muldrow, depends 
entirely, does it not, on the individual tract of land on 
which it is being used? 

A. Not entirely. To a certain extent it does. 

QO. ‘Well, to a very laroe extent? 

A. It makes a pretty good percentage, I would 
lmagine. 

Q. Up in our county, there, Mr. Muldrow, the land 
is very patchy, isn't it, and when we speak of it as to its 
adaptability for irrigation, some places it will take an 
immense amount of water and in other places right next 


to it it won't take near so much? 
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RK. That is true. 

Q. And from using water on one tract of land vou 
could hardly tell how much water would be required to 
use on even the adjoining tract in that country? 

A. Why, it would give you a pretty fair idea; it 
would give you the best idea you could have under the 
circumstances, except by actually using water on that 
tract. 

©. Now, the Government project there is a fruit 
proposition, isn't it, Mr. Muldrow? 

A. Fruit is the largest industry, yes. 

©. Well, that is almost exclusive, isn’t it? 

A. It will be exclusive, probably, some day. 

Q. Now, alfalfa and hay always require more water 
fo mrigate it than fruit, doesn't it? 

=. Pilvat is tre, on land of simular charactér. 

©. Yes, I mean if you put the two on the same tract, 
for instance? 

i Yessir. 

©. What is the extent of the examinations you ever 
made of this Spring Coulee ditch from the intake at 
Salmon Creek down to Mr. Bennett's lands? 

A. By the intake at Salmon Creek I meant the spill- 
way where the water is regulated. 

® Wiere at the Gardiner place? 

A. And at the Gardiner place, that is the point at 
which the water is measured and has always been meas- 
ured. 

Q. Well, the intake of the ditch is up at the Maloney 
place, up above? 
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A. Yes, I have been up there a number of times. 

QO. What? 

A. I have been there a number of times. 

Q. Are you acquainted with the ditch from the intake 
up on the Maloney place down to the spillway? 

ne, ies, 

Q. Did you ever go over that with a view of exam- 
ining the ditch? 

A. Not rigidly, no; walked up and down it several 
times; I know it is shown correct. 

Q. Just walking along the bank? 

A. Yes. 

©. Now, from the spillway down to Mr. Bennett’s 
place, what has been the extent of your examination of 
thesditch? 

A. I followed its general course only once, its full 
course, but at that time with a view to studying its char- 
acter with regard to seepage and maxing measurements 
to determine the amount of seepage. 

QO. What did you do to discover its least—or the least 
water in transportation through that ditch? 

A. Isimply measured the quantity of water that was 
coming into it and measured each quantity of water 
that went out of it, and measured the quantity of water 
remaining in it at intervals. 

QO. You made no examination of the soil over which 
the ditch was running? 

A. Wes, | did. 

Q. That is, down in the ditch, I mean? 

A. I examined the bed of the ditch to a certain ex- 
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tent all along, because our object is to determine the 
amount of seepage and the points where the seepage 
Was occurring, as far as possible. 

Q. That was from the spillway down to Mr. Ben- 
nett’s land? 

Te atk: 

Q. And how far was that, did you say? 

A. It is approximately two miles. I would not say 
now because T have not paid any attention to those old 
notes and do not remember. 

The COURT: How far is it from the spillway to the 
river? 

A. Oh, it is about half or three-quarters of a mile. 

Mr. SMITH: I think if the Court would care to have 
it we might be able to give you a little better idea from 
the diagram that I might prepare as to the way that sit- 
uation exists. 

Mr. CAIN: We have a map here. (Handing same 
to'Mr. Sinith). 

Mr. SMITH: Probably this is the very thing we 
want. Have you any objections if I hand this to the 
Court? 

The COURT: J just want to know in a general way 
how long the ditches were. (Court examines the said 
map). 

Mr. SMITH: I think that is all for the time being, 
your honor. We will probably wish to ask him another 
question later on. 
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RE-DIRECT EXAMINATION. 
By Mr. BURR: 

QO. Mr. Muldrow, you testified in regard to the 
amount of water Mr. Bennett was receiving when you 
measured; how much a supply of water would that make 
to Mr. Bennett's ranch, measured in acre feet? 

A. Well, that depends on the exact acreage of land 
to which he was applying it. 

Q. Estimated at fifty acres, how much would it make, 
fifty acres? 

A. That would depend also on the length of the irri- 
gation season, those two factors. 

©. What is the irrigating season in that country? 

A. About four months. 

Q. Figuring the irrigation season at four months 
and the acreage at fifty, how much would the water that 
Mr. Bennett was receiving make in acre feet? 

Mr. SMITH: I believe, your honer, that we will ob- 
ject to that question. If I remember the testimony it is 
a false estimate. I do not remember the witness saying 
anything about fifty acres; I think he said sixty. 

Mr. CAIN: He said about fifty; he didn't know. 

The COURT: He has a right to lay his foundation 
and prove it by other witnesses if he desires. 

Mr. SMITH: Yes, for that purpose. 

Mr. BURR: I intended to examine another witness 
first and lay the foundation for it. 

A. Praeticallyseielisactemicet. 

Q. Do you regard eight acre feet as an excessive 
supply of water? 
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A. Well, it would be so considered. 

©. Do you consider it so? 

A. I do, under ordinary conditions. 

The COURT: Does this eight acre feet mean at the 
land or above the land? 

ee Ast thie land. 

Mr. BURR: ©. You testified to the amount of 
water flowing in that ditch; was that at the headgate 
or this spillway ? 

A. At this spillway. There is always more water 
carried through the ditch than is used in the section 
from the headgate to the spillway, and then they turn 
back into the creek the amount that they don’t want to 
come down at this point. 

RE-CROSS-EXAMINATION. 
By Mr. SMITH: 

Q. Mr. Muldrow, on the day that you measured this 
water on Mr. Bennett's place, was he using the water ? 

A. The water was turned off on his place. Mr. Ben- 
nett, I believe, was in town, and no one was apparently 
using it. 

Q. Don't you know that Mr. Bennett was not irri- 
gating at all that day, and that Mr. Heizman was using 
all the water? 

A. Oh, Mr. Heizman was not. 

©. Beg pardon? 

A. Mr. Heizman was not using the water. The 
water was coming on Mr. Bennett's place, whether he 
was irrigating or not, because it was not going through 
on Mr. Heizman’s place. 
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Q. But Mr. Bennett was not home that day? 

A] No. 

Mr. SMITH: Mark this for identification. 

Thereupon said paper was marked Defendant’s Ex- 
hibit 1 for identification. 

QO. Mr. Muldrow, I hand you a newspaper clipping, 
marked for identification, Defendant's Exhibit No. 1, 
and I will ask you if that is a newspaper advertisement 
that you carry in at least one of the newspapers of 
Okanogan County? 

a, The YS, 

Mr. SMITH: We wish to introduce it later on, or 
now just as well. 

The COURT: What is the advertisement? 

Mr. SMITH: Shall I read it, your honor? 

Mie "COURM ses: 

(Mr. Smith reads the newspaper clipping, Defendant’s 
Exhibit INo. 1). 

Mr. SMITH: We offer it in evidence as Defendant’s 
exinisit 1. 

Dhe COURT: Tt gill be received. 

Thereupon said paper was admitted in evidence, and 
marked Defendant’s exhibit No. 1, and is made a part 
hereof. 

RE-RE-DIRECT EXAMINATION. 
by Mr BURR: 

©. Can water be as economically used without super- 
vision as with? 

A. I would naturally presume not. 

Mr. BURR: That will do. 

Witness excused. 
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FERDINAND BONSTEDT, a witness called and 
sworn on behalf of the Government, testified as follows: 
DIRECT EXAMINATION. 

By Mr. BURR: 
©. Will you state your full name, Mr. Bonstedt? 

A. Ferdinand Bonstedt. 

Q. What is your profession. 

A. Civil engineering. 

QO. Will you state brifly the experience that you 
have had in that profession with regard to irrigation? 

A. I have been engaged at it for nine years. 

Q. Where, ‘Mr. Bonstedt? 

A. Nine and a half years—in the arid areas of the 
United States. 

Q. Were you ever officially connected with the 
United States Reclamation Service? 


A. Yes, sir. 

©. Where? 

A. Washington, Nevada, Oklahoma. 

QO. How long and where in the State of Washing- 
ton? 

A. Since March, 1906. 

© Where? 

A. At Okanogan, Okanogan County. 

Q. In what capacity, Mr. Bonstedt? 

A. Engineer in charge of construction work and 


project engineer on the Okanogan Project. 

QO. Have you been in charge, and if so, how long, of 
the operation of the Okanogan Project in the distribu- 
tion of water for irrigation purposes ? 
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For three years. 

Are you so connected at present? 

No, sir. 

When did you cease your connection? 
About the middle of March, this year. 
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Are you familiar, Mr. Bonstedt, with the Ben- 
nett ranch, the ranch of the defencant, I should say? 
A. WP visited it quite trequemuy, 
Q. Will you describe the location of that property 
in regard to the Salmon River, or is that sufficiently 


covered—TI think that is sufficiently covered 

The COURT: Colored in red there on@tife mirage! 
think that is sufficiently covered. 

Mr. BURR: Yes, J think so. 

QO. Will you describe the topography of the de- 
fendants’ property with regard to local conditions ? 

A. You refer to the irrigable land, I suppose? 

Q. The irrigable land, yes, sir. 

A. Itisa body of land about a mile long and varying 
from fifty to five hundred feet wide; probably a little 
wider than that in some points—seven hundred feet. 

QO. What is the land overhanging that property? 

A. It lies in a valley with quite steep hills on both 
sides. 

QO. Is there in your judgment a natural run-off and 
seepage from these coulee sides, canyon sides? 

A. Yes, sir, I think there is a seepage from those 
sides. 

Q. Is there any question about it? 

A. I don't think so. 
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©. Are there springs throughout that coulee? 

A. I know of one, a quite large spring—oh, [| know 
of a number, ves, three—four. 

©. Is Mr. Bennett’s land with regard to the neces- 
sary supply of water from the stream normal, or more 
or less, in its requirements than the average land of the 
Okanogan country, in your judgment? 

A. In my judgment it requires less water to irrigate 
that land and I might say any land on the Okanogan 
Project or country. 

©. In connection with your work in charge of the 
operation and the distribution of water, have you been 
an observer of the amount of water needed upon the 
various lands in the Okanogan Valley? 

KA. Yés, sir. 

©. What have you done in the way of observation; 
will you describe a little bit more fully? 

A. In doing my work up there I kept records of 
amounts of water that went on different tracts, various 
tracts, by means of weirs, measuring devices. 

QO. Will you tell the Court briefly the method em- 
ployed on that project of the measurement of water? 

mie COURT: I don't care about that. 

A. They are measured on the project proper—that 


is, the lands 
Q. The Court says he does not care about that. Your 
method is in accordance with the approved scientific 
knowledge in the measurement of water. Is it, or 1s 
it not? 
mr. COithe project, yes. 
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Q. And what is the duty of water in the Okanogan 
country for new lands? 

Mr. SMITH: We object to that question, your honor, 
as too general. It should be confined to the land in con- 
erOVErSy. 

Mr. BURR: I think in his answer he will bring out 
that distinction. 

The COURT: There are two questions involved in 
this suit. One is the number of acres irrigated up there, 
and the other is the amount of water necessary to irri- 
gate it. I think possibly some Okanogan farmers who 
have been engaged in that business could enlighten the 
Court on that subject. But you may proceed. (Last 
question read). 

A. Why, the Government has placed it at two and 
a half acre feet and 

Mr. SMITH: We move to strike that answer as not 
responsive. 

The COURT: I willnot consider it 

Q. The answer was not responsive, Mr. Bonstedt, 


exactly. Will you tell the duty of water on new lands 
irrespective of what the Government has placed it at, 
what water is necessary on new lands in that project? 

A. It would be necessary to divide those lands into 
two grades before I could state what in my opinion it 
requires. 

Q. Well, state the two grades and give answer to 
each. 

A. On volcanic ash soil for orchards I would place 
it at a foot and a half; for forage I would place it at two 
and a half acre feet. 
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©. Worietage crop? 

A. Yes. On the sandy land I would say about two 
acre feet for orchard Jand and possibly four and a half 
for forage crop. 

©. Of which character of soil is the land of this de- 
fendant? 

A. I would class them as a volcanic ash soil. 

©. Now, upon old land what is the necessary 
amount of water for fruit? 

Mr. SMITH: I believe the witness has answered 
fiat, your honor. 

Mr. BURR: I asked him on new lands. I am now 
asking him on old. 

The COURT: This defendant is not engaged in the 
fruit business. 

mir. SMITH: No. 

Mr. BURR: He alleged in his answer he has an or- 
emard there. 

Mr. SMITH: He has a family orchard. 

The COURT: I suppose a family orchard is very 
small, I don't know. 

Mr. SMITH: Oh, yes, it is not an acre, or just about 
mm acre. 

Mr. BURR: If the Court please, I would like to say 
at this time, in order to make this relevant, that I would 
like to secure a decree as to the duty of water on that 
ranch for two different crops. The land will undoubt- 
edly after some time come into apples. In fact, the de- 
fendant is intending to sell it for that purpose as soon 
as may be, and I would like to get a decree as to the 
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duty of water for alfalfa and forage crops, and the duty 
of the water when it shall come into fruits; and there- 
fore that question I would like to make relevant in that 
connection. 

The COURT: I will not enter any such question. 
1 will determine his rights at the present time. 

Mr. BURR: I would like to take an exception. 

Q. What is the duty of water on old lands for forage 
crops in the Okanogan country? 

A. Inmy opinion it is about two and a half acre feet. 

©. On volcanic ash soils or on sandy soils or both? 

The COURT: He answered that question. He said 
four and a half on sandy soil. 

Mr. BURR: I thought he was talking about new 
lands at that time. My question was as to new lands 
in that connection. 

A. I would state that I don't know of very little old 
lands that are sandy; practically all the old lands are 
what is known as volcanic ash soil. 

Q. What is the custom of the country in regard to 
the duty of water? 

Mr. SMITH: We object to that, your honor, as being 
immaterial. 

The COURT: He may answer, if there is amy cus- 
tom. 

A. I don’t know. 

The COURT: I judge from the testimony here that 
there is not. 

Mr. SMITH: That is what the witness said 

The COURT: You are trying to base it’@mjpGevemns 
Meme COMenact. 
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Mr. BURR: If your honor please, we are prepared 
to show that all of the old and new lands of the project, 
those having vested water rights before the Govern- 
ment, and those having contracts from the Government 
are—— 

The COURT: Do you think you can establish cus- 
tom by contract? Isn't the custom the very opposite of 
contract ? 

Mr. BURR: It does not seem to me so. 

The COURT: That is my understanding of the law, 
that custom is never based on contract. The very word 
shows the contrary. 

Mr. BURR: Q. Outside of the Government con- 
tract, Mr. Bonstedt, are there other contracts m the 


vicinity of the defendants’ property 

Mr. SMITH: That is objected to as immaterial. 

A. (Continuing)—upon the duty of water? 

The COURT: You may answer. 

A. Yes, I know of one. 

Q. What is the duty under that contract, that series 
of contracts? 

A. That calls for three-quarters of an inch per acre. 

The COURT: What would that amount to in cubic 
feet, three-quarters of an inch, under pressure, you 
mean? 

=m. és, sir. 

The COURT: Under a six or four inch head? 

A. It does not state; it simply says three-quarters 
inch per acre; I don't know what the pressure is. 

Mr. BURR: Q. How deep is the water cable under 
the defendants’ irrigated land, if you know? 
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A. I don't know. 
Is there a well at the lower end of the property? 


Q 
A. Adjoining the defendants’ property, yes. 

@: At thelowerend: 

Ao WES. Se 

©. How deep is the water from the surface in that 
well? 

A. It is about seven and a half feet. 

Q. From the surface of the ground? 

A. From the surface of the ground. 

The COURT: “Submerced: 

A. Well, I measured it about some time in January, 
and it was seven and a half feet, and I measured it on 
May 10th and it measured about eight feet. 

QO. Is that water cable closer than the ordinary lands 
of the Okanogan country that are under irrigation? 

A. I don't know where that water plane is. 

Mr. SMITH: I object to that, your honor; that is a 
pretty hard question. 

Q. Will you describe the lands of the defendant with 
regard to conditions of water cable as shown by the 
marsh existing on his land? 

A. The marsh—I should say the marsh was about 
fifteen feet below the highest point of his land, and that 
about a third of his area, that the lands lie four feet 
above the marsh. 

QO. Does the existence of that marsh indicate any- 
thing with regard to the amount of water necessary on 
the defendants’ land? If so, what? 

A. In my opinion it would require less water to irri- 
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gate that land with that marsh—the water plane being 
about four feet below the surface ot the land. 

Q. Is that marsh increasing in size or diminishing 
or stationary? 

A. I don't know definitely, but I think that it is in- 
creasing a little. 

©. Does water stand there summer and winter 

A. Well, for several months this—in the past year 
it was dry. 

Q. Do you know whether that is normal during that 
season of the year 

A. I have known it to be dry several other seasons, 
that is, dry enough so that you could traverse it without 
getting your feet wet. 

Q. Will you state the condition as to cultivation on 
the defendants’ property, whether or not it is in proper 
shape for economical irrigation? 

A. In my opinion it is not in shape for high duty of 


water. 
Q. Is it in average shape for the Okanogan country? 
A. Yes, sir. 
Q. The old time water rights? 
A. Yes, sir. 
© Or bother 
A. It is in average shape for the method used in that 


country for irrigation. 

Q. Is it as good as Mr. Carpenter's place? 

Pe Which Carpenter? 

©. I will withdraw that question with the Court's 
permission. Mr. Bonstedt, upon what are the Govern- 
ment water rights based in the Okanogan country? 
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The COURT: Cover the most possible ground with 
the least possible water, are they not? 

The WITNESS: Bee pardome 

The COURT: To cover the most possible ground 
with the least possible water? 

The WITNESS: No. They are based upon aner- 
mal flow of the Salmon River, being thirty thousand 
acre meet. 

The COURT: And you desire to cover that many 
acres with it? 

A. No, a third of it, ten thousand, making the duty 
three acre feet of the diversion point. 

Mr. BURR: The appropriation of the United States, 
and the compliance with the law, as I understand it, is 
admitted by the answer. 

The COURT: Denied on information anditemeus: 
believe. I don’t know whether that amounts to a denial 
or not. I believe there is an averment afterwards as to 
information and belief. There is a denial on information 
and belief, so [ think one destroys the other. 

Mr. SMITH: We have admitted that they have built 
works there and that sort of thing, but our intention 
was that what they have taken in the way of appropri- 
ation we do not know. 

Mr. BURR: I think they admitted paragraph four 
of the complaint, down to the point of the placing to 
beneficial use. 

Mr. SMITH: Well, your honor, we do not wish to 
be technical here. We understand they have built their 
works and appropriated water, and probably all of the 
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unappropriated water. That is too nice a point to hti- 
gate here. We simply want to litigate the question of 
what water we are entitled to use. 

The COURT: With that understanding it is not 
necessary to prove it. 

Mr. BURK: We are prepared to offer copies of the 
documents, if they are desired. 

The COURT: 1 say in view of counsel's admission 
it is not necessary to prove it. 

Mr. BURR: Q. Mr. Bonstedt, what was the con- 
dition of the run-off in the year 1911 for the Okanogan 
Project? 


A. The smallest that it has—since records have 


been kept. 

Q. Did the Government have enough to water? 

Es No. 

©. Are you familiar with the kind of irrigated land 
Mra tlie defendant has? 

. | imade a*surveyrot it. 

©. Have the map of the irrigated land here? 

Pim” Yes, Sir. 

Mr. BURR: I would like to introduce the map of 
the property. 

Mr. SMITH: I object to it, your honor, at this tine; 
no proper foundation. 

mr BURR: ©. Was that survey, Mr. Bonstedt, 
made by one of the Government engineers? 

A. It was made by myself and another party, who 
acted as rodman. 

Nr. BURR: We now would like to offer it. 
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Mr. SMITH: We renew the objection, your honor. 

The COURT: You prepared the map, did you? 

The WITNESS: "es, sir. 

The COURT: That is in accordance with your sur- 
vey? 

A. ees, sir. 

The COURT: Objection overruled. 

Thereupon said paper was admitted in evidence and 
marked Government's Exhibit No. 2. 

Q. Where are the boundaries of Mr. Bennett’s prop- 
erty—that is admitted in your pleadings? 

A. Shown here by the solid black line. 

Q. What is the area of the land to the west that is 
shown there as being under cultivation? 

The COURT: Probably you had better explain what 
these lines on the map mean first. 

A. The green line shows the outline of the area to 
which water has been applied. 

The COURT: That is the green line here. 

Paice eee line: 

The COURT: And this line here? 

A. Yes, sir. This shows the outline of the swamp. 

The COURT: Do you exclude the swamp in that 
computation ? 

A. Excluded the swamp. 

The COURT: What is the area without the swamp? 

A. 148 acres. 

The COURT: Excluding the swamp, I say, what is 
the area? 

A. 50.9 acres, and toward the Reed Creek 393 acres: 
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The COURT: Are both of these involved here? 

for. WUIRR: Not the Reed Creek, no, sir. 

The COURT: Practically fifty-one acres, then? 

ome WLENIESS: Yes, sir. 

©. The land shown upon that plat lying to the west 
of the land, marked 14.8 acres irrigated, what is the 
nature of that land? 

Mm Below the ditch you refer fo? 

@. Right here (indicating). 

m. That is very rocky. 

©. Was that irrigated at the time when you made 
that survey which resulted in that map? 

m 1 don't belicve it was. 

Q. What were the indications as to cultivation or the 
lack of it, and irrigation, or the lack of it? 

A. It showed no indication that it had been irri- 
gated or hay had been cut from it. 

Q. Just what was the condition as to soil? 

A. It was parched, burned. This survey was made 
in October, and the foliage was dead. 

©. No cultivated crop showing? 

ae No. 

©. It is not arable land, you say? 

A. Isay it is not plow land; I don't think it could be 
plowed. 
Why not? 
It is covered with large boulders. 
When did you make that survey? 
Made in October, 1908. 
What is the precipitation in Okanogan County? 


O FO PO 
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A. At Conconully the normal is about seventeen 
inches. 

©. How much? 

”A. Seventeen imches. 

©. How much at Omak, on the project? 

A. I think it is twelve—yes, we will call it twelve. 

©. What time in the year does that precipitation 
largely come? 

A. During the winter months. 

Q. Is there rainfall during May as a rule? 

A. Yes; have showers. 

Q. Is there rain during September and October as 
arule? 

A. Yes, generally. 

Q. Do you need water during the month of Septem- 
ber in the Okanogan country in order to raise alfalfa? 

A. In my opinion I do not believe you do. 

QO. Do you need it during April? 

A. I think not. 

©. Are the farmers actually raising three crops of 
alfalfa in the Okanogan country without receiving water 
in April and September ? 

A. Well, they all apply it during those months. 

O, What ts that? 

A. They generally apply water during those months. 
I would like to modify that, during the first—during 
the last half of April and the first half of September. 

Q. Are they raising alfalfa in some portions of the 
new lands on the project without receiving water dur- 
ing those months, April and September? 
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A. Has been some raised. 

(). Well, do they need it during April and Septem- 
ber for three crops of alfalfa? 

A. My opinion is that they do not. 

Q. The old lands on the project, the old alfalfa lands, 
will require less rather than more water than new lands 
will, will they not? 

me Yes. 

Q. Do you deliver any water whatsoever to the new 
lands of the project during April and September ? 

A. We did last year. 

©. How long? 

A. They watered during April, the last half of April, 
last year. 

O. Was water delivered this year during April? 

Ee. No, 

Q. When did water delivery this year begin? 

A. I don't believe that they began—yes, they deliv- 
ered, I think, three days, so Mr. Castile told me. 

O. Well, we will prove that by Mr. Castile. How 
late does the snow, as a rule, lie on the lands of the 
project? 

The COURT: If they only have eleven inches of 
rainfall it does not lie all summer, that is certain. 

QO. They have a pretty late snow lying on the 
ground? 

A. March first. 

Q. Will the lands of the defendants have snow 
longer or shorter—I mean later, or not, than the other 
lands on that project? 
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io ldaveet lever. 

Q. Is the precipitation on the lands of the defendant 
in the Spring Coulee Valley greater or less than the 
average country, the average on the project? 

A. I think it is a little more normally. 

Q. Why? 

A. It is a little higher, closer to Conconully. It in- 
dicated that as we approach the mountain the precipi- 
tation seems to increase. 

Q. Is there more timber up in that distriet them 
there is on the average lands on the project, or less? 

A, Phere is more. 

Q. What does that show in regard to irrigation and 
length of seasons? 

A. I think that has a tendency to delay the melting 
of the snow. 

Mr. Burr: Take the witness. 

CROSS-EXAIMNATION. 
By Mr. SMITH: 

Q. Do you know why water delivery has not com- 
menced up there this year so far? 

A. On account of the rain. 

Q. Yes, we have had the heaviest rains this spring 
that have been there in years, haven’t we, more of it? 

I believe that they had years like it before. 

In your time and mine there? 

In my time. 

Well, this is a very high year, though, isn’t it? 
I think it is considerably above normal. 


O PO PO > 


And last year was a very, very low year, 
wasn't it? 
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A. Preeipitation ? 

©. Well, water was scarce last year? 

A. Precipitation was—there was only one year in 
oe Tleven years that the précipitation has been 


ca 


greater 

©. Than last year? 

A. Than last year. 

©. It wasn't only the Government that was short of 
Mater; we were all short, weren't we, last year, gener- 
ally speaking ? 

A. It goes to show that the precipttation—other 
things than precipitation affect the turn-off. 

= | am jtist trying to get at tlic fact of it. Every- 
body was short of water, generally speaking, last year? 

me Proyeet lands were, ¥eés, sir. 

©. And others, so far as you know—so far as your 
Knowledge goes, what is the fact, Mr. Bonstedt? 

Pe Oh, all the old ranchers, yes. 


@ And the new ones, too? I am trying to get at 
the fact, Mr. Bonstedt, whether or not last year was a 
very dry year every place up there, not only down on 
| the project. 
ae hat is true. 
QO. Now, you surveyed these lands, I believe; when 
\did you make that survey? 
A. October, 1908. 
m it was a Government survey, was it; that is, 


fmade under the direction of the Government? 
A. Yes. 
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QO. How many surveys have the Government made ° 
of Mr. Bennett's lands? 

A. Three 

©. Have you the results of the other two? 

A. Ihave no map. 

O. Well, we would be willing to dispense with the 
map if we could get the results. 

A. I think I know the results, yes. 

©. Well, now, there are not two of them alikeyare 
they? Did not get the same acres either time? 

A. Yes, two of them agreed approximately. 

OQ. One survey made it about twenty-five acres, 
didn’t it? 

A. So I understand. 

Q. Well, you have got the notes on that, haven't 
you? 

A, “Not lieire: 

Q. Who made that survey for the Government? 

A. I think it was made by Mr. O'Keefe and a party 
by the name of Maloney. | 

©. They were reclamation engineers? 

A. They were employed by the reclamation service. 

QO. Now, the next survey that was made increased 
the area quite a bit; how much did they make it, the sec- 
ond survey? 

A. Fifty acres. 

Q. That much? 

A. Yes, sir. 

©. Have you got the notes on the secemd=saive 


here? 
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m®. No, air. 

©. Well, what was the necessity—why was the third 
mace ? 

A. To convince myself of what that area was. 

©. I don’t want you to injure your irrigation project 
up there, but I understood you to say that you had ten 
thousand acres under the project; is that correct? 

A. Yes, sir. 

©. I have been under the impression that it was 
eight; eight thousand acres is all you claim you can irri- 
gate; am I correct or not? 

A. As new land. I am counting old lands as part 
Gi tite project. 

©. Old water? 

fe. Old Water rights, yes, sir. 

©. I understood you to say that Mr. Bennett's place 
was not in very good shape for cultivation; was that 
met? Did I understand you correctly? 

A. I stated that it was in as good shape as any lands 
ip thierc. 

©. Oh, ves; now, Mr. Bonstedt, how long have you 
lived in the vicinity of Mr. Bennett's place? 

f. Six years. 

Q. Now, you have a ranch in that coulee some place, 
haven't you? 

Pe No, I have not. 

©. Mr. Bennett is one of the very best farmers in 
that country, isn't he? 

A. He is considered a very good farmer. 

O. Now, isn’t it a fact that he and Mr. Maloney, his 
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neighbor above him, where this Spring Coulee ditch is 
taken out, are regarded as the best two farmers in all 
Spring Coulee; raise bigger crops? 

A. I have heard Mr. Maloney’s mentioned, but I 


don't know as I have 

Q. Well, haven’t you mentioned it yourself, Mr. 
Bonstedt? 

A. I might have. 

Q. You have never seen any indications on Mr. 
Bennett’s crops of too much water, have you? 

A. I never saw them suffer. 

Q. Either with too much or not enough; you regard 
him a good farmer, don’t you? 

A. I cannot say that I ever saw them suffer. 

Q. You are not meeting me quite square as I would 
like you to, Mr. Bonstedt; I want to get at it both ways. 
You say you have not seen them suffer for water. I want 
to find whether you saw anything that would indicate 
that they were suffering from too much water or not 
enough, either one? 

. ‘A. I would state that you probably could point out 
points there that too much water alkalied that soil. 

QO. I know that is the supposition, but I am asking 
you whether you saw anything that you can recall now 
that indicated too much water? 

A. Those alkali spots, in my opinion, might be 
caused through a surplus of water to have been applied. 

Q. Alkali is a very general product all through our 
country up there, alkali spots all through the ground? 

A. Principally adjoining the hills, yes. 
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©. You never dug into Mr. Bennett's ground to find 
out what ts under there, did you? 
No, sir. 
Never made any examination of the sub-surface? 
No, sir. 
Or sub-soil ? 


me No, sir. 


1 BO > 


©. And the Government never made any, to your 
knowledge? 

A. Not to my knowledge. 

©: Wd understood you to say you are not with the 
Government now. You just have a lay-off, haven't you? 

A. I don't know what my status is exactly. I asked 
for a year’s lay-off or furlough, and it has not been 
granted yet. 

Q. Are you on half pay or something; aren't you 
drawing pay yet from the Government? 

am No, sir. 

QO. Now, this well down below Mr. Bennett's place, 
that is on the Heizman place, isn't it? 

pe Yes, sir. 

QO. And that well is right close to Mr. Bennett's south 
line, isn't it? 

A. Within four or five hundred feet. 

Q. Within four or five hundred feet. Now, how deep 
is that well? 
It is about eigth feet and a half. 
No, I mean to the bottom of the well. 
Oh, I never measured the bottom. 
Did you ever notice the kind of soil or whatever - 


OPO > 
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it is that was taken out of the well, while it was being 
dug? 

Pee es. 

Q. Did you ever see any snail shells and mussel 
shells, or do you know that that is what they encoun- 
tered down there? 

A. I did not examine the soil as closely as that. 

Q. Now, you measured it in June of what year and 
found seven and a half feet? 

A. J don’t remember the exact date. It might have 
been December, 1910, or the first of the year. 

Q. Now, then, by May the water had sunk half a 
foot in it? 

A Silese sit: 

Q. And irrigation had been going on on the Bennett 
place up to that time, up to May, hadn't it? 

Ae ao. 

QO. This year, was it May of this year? 

A. May of this year? 

Q. In 1910, was it, that you found it was seven and 
a half feet down to the water, or 1911? 

A. 1911. Either December, 1911, or January aie 

QO. Now, I understand. But in May of this year, 
after such irrigation as has been going on in the coulee 
there by Mr. Bennett and everybody else, and after all 
of these excessively heavy rains that we have been hav- 
ing, the water has gone down a half a foot in the well; 
is that correct? 

A. This measurement I made, yes, from the time I 
measured it. 


ws. Dennett et al. 69 


Testimony of Ferdinand Bonstedt. 

©. What was that well dug for? 

A. [don't know. 

©. Flaven't you heard what it was dug for? 

A. No, [ have never heard. I understood that Mr. 
Heizman was going to use it for a pumping proposition. 
QO. Mr. Heizman is one of the old water users there 


in the coulee, isn't he? 


Pn =¥S. 
Ly We rais@s alfalfa: 
yy Yes. 


CC wid | belreve le sigtied wp for three acre feet, 
did he, with the Government? 

A. Yes, sir. 

QO. Now, Mr. Heizman since signing up with the 
Government has bought some fourteen acres of water 
from the Government to irrigate this same alfalfa that 
he was irrigating before, hasn't he? 

ae Wes. 

Q. And he has dug this well to pump out of besides, 
hasn't he? 

A. I don't know whether he is going to pump from it. 

QO. Well, that was your understanding? 

me Yes. 

Q. You spoke of some project or ditch that was giv- 
ing three-quarters of an inch to the acre; what project 
is that and where is it? 

A. J am taking that from the records of the sale 
from the Munson ranch to the Cook ranch. 

QO. The Munson ranch is just below the Heizman 
ranch in the Spring Coulee? 
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A. Yes, sir. 

Q. Three acre feet of water under our projectemp 
there is equivalent to how much miner's measure under 
a six inch pressure? 

A. How is that? 

mire COURT: PMirsthe*pemod 

Mr. SMITH: I said under our project up there. 

A. Basing a miner’s inch, or one second foot, fifty 
miner's inches, it would be practically a half inch, 
miner’s inch. 

Q. Are you using six or four pressure—fifty miner's 
inches under what pressure? 

The COURT: Four: 

A. I would have to look that up. I don’t know 
whether the fifty miner's inches—what pressure that 
would be. 

Q. Well, we will concede that to be four. 

The COURT: My understanding is that it is four. 

Mr. SMITH: Take it under six inch pressure—and 
we will concede that for general purposes to be forty? 

A. Forty-one. 

©. Three acre feet under the Okanogan project is 
equivalent to how many miner's inches under a six inch 
pressure? 

A. I think it is a half miner's inch, approximately, 
you know. 

©. Yes, approximately one-hlaf of one miner’s inch? 

ome... 

QO, “A littletess; isn tit? 

A. No, at 4s a little more 


~~ 
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Q@. A littl more. Now, when you have given your 
estimate of the duty of water, you have used its highest 
duty, have you not, Mr. Bonstedt ? 

A. That is economical use, yes. 

(. And it contemplated use by an expert irrigator, 
too, doesn't it? 

A. A party familiar with irrigating methods. 

@. Do you know Mr. Bert Jones, who lives up 
Spring Coulee a piece above Mr. Bennett? 

m. I do: 

Q. Did he ever work for you or under you? 

A. He worked for this reclamation service. 

Q. Have you talked with him any about the duty 
of water in that country? 

A. I don't think so. 

Q. I will ask you if you had a conversation with him 
in 1906 while you were surveying over at Mr. Hen- 


drick’s about the duty of water in the Okanogan coun- 


try? 
ame In 1906? 
io. es. 


Es Fh don't recollect it. 

Q. And I will ask you if in that conversation Mr. 
Jones asked you how much water it would require to 
irrigate in our country up there, and if you did not tell 
him in substance this language: “It takes seven acre 
feet in Nevada, and by God, I don't see why it won't 
take that much here, the soil being rocky and gravelly’? 

A. Never remember that conversation. 
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Q. That would not be exactly word for word, but as 
nearly as I can get it; anything similar to that? 

A. i dont remember ie 

@. I ask you again if you had a conversation with 
him about two years ago at the Government's camp in 
regard to Mr. Bennett as a farmer, in which you said 
that you regarded Mr. Bennett and Mr. Maloney the 
best two farmers in Spring Coulee, or words to that 
effect? 

A. I have—I might have said it; I don’t remem- 
ber it. 

Q. Do you know a gentleman up there by the name 
of Victor Ravenal? 

oe lade: 

Q. Have you talked with him, about the duty of 
water? 

a Ihave. 

Q. Now, this Okanogan project is a fruit proposi- 
tion, isn't it? 

A. It will be eventually. 

QO. Well, that is what it is now? 

A. “wiles: 

Q. And it takes a great deal more water for alfalfa 
and forage than it does for fruit? 

A ve 

©. As much again? 

A. In some instances it does. 

Q. Do you remember talking to Mr. Ravenal up at 
the Govrenment headquarters about three years ago 
about the duty of water in the project? 
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A. | have had a number of conversations with Mr. 
Ravenal. 

©. He is under the project now, isn't he? 

A. Wes, sir. 

@. And he was raising some alfalfa at that time 


and is yet, [ believe? 


a Mes. 
©. He made a complaint to you about not having 


enough water, didn't he; has several times? 

A. I think so. 

O. And I will ask you if you did not tell him on 
various occasions that he would have to cut out his 
alfalfa, or words to that effect, that this was a fruit 
proposition ? 

A. I did, if the amount or quantity of water we were 
delivernig was not sufficient. 

Q. 1am asking now if you were giving him what 
you agreed to give him, and with that understanding, 
and I want to ask you if you did not tell him he would 
have to cut out his alfalfa, that this was a fruit propo- 
sition, and not alfalfa? 

A. I think I said that, but on a qualification that 
if he was not able to raise alfalfa at the quantity we 
were giving he would probably have to replace it and 
put it all in fruit. 

©. Now, Mr. Ravenal has one of the best ranches 
under the project, hasn't he; that is, so far as the soil 
being adapted for irrigation? 

i, aes: 

Q. The soil is deep and good? 
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A. A large percentage of it is. 

Q. Now, you know Dr. Poge up there? 

iN dese 

Q. Dr. Poge of Poge Flat or Poge Prairie? 

A. Yes: 

(Thereupon an adjournment was taken until 2:00 
o'clock p. m. of this day, at which time the trial was 
resumed, all parties present, the witness Bonstedt re- 
suming the stand for further cross-examination). 

Mr. SMITH: Q. MHave you had some conversation 
with Dr. Poge or Senator Poge in regard to the duty 
of water on this project? 

A. I had many conversations with Dr. Poge. 

©. Have you told him on one or more occasions 
that three acre feet was insufficient to irrigate alfalfa on 
his place? 


A. I don’t think so. 

Q. Or under the project? 

A. I don’t think so. 

©. Not at any time or place? 

A. Not to my knowledge. 

Q. This project is built on Poge Prairie, a good part 
of it? 

A. Called Poge Prairie. 

Om “tier senater Poces 

eee es, 

Q. In procuring this map, Government Exhibit 2, 


have you eliminated what you have referred to as the 
rocky land on Mr. Bennett’s place? 
A. Yes, sir. 


NI 
ti 
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Q. That is not within vour calculations ? 

A. Not within my calculations. 

©. In making that survey what method of survey- 
ing did you use? 

We used a plane table. 

©. That is what is known as the Stedier system? 

A. Stedier system. 

@. And Wére calculations made. 

A. You would read by means of an Alidade, an tn- 
strument called an Alidade, that intercepts a certain 
place on the rod, which tells you the distance, reads the 
distance of the sight. 

©. Now, the Stedier system is not quite so accu- 
rate as actual chaining and calculations by latitude and 
departure, is it? 

F& Not quite so accurate. 

ir. SMITH: That is all. 

RE-DIRECT EXAMINATION 
PemMr. BURR: 

Q. Mr. Bonstedt, you testified that the rocky land 
was not calculated on the map which has been intro- 
duced. You mean that it was not in the calculation of 
irrigated land, or not there at all? 

A. It is not ineluded in the area I gave as irrigable 
land. 

Q. Do those figures in the extreme westerly part 
of the map indicate that rocky land, or do they not? 

fe Whey indicate the rocky land. 

Q. And the respective three figures that are given 
represent what? 
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A. The areas of those respective pieces. 

Q. The portion in the extreme southwesterly legal 
subdivision of the map, is that land claimed by Mr. 
Bennett, or what is the status of that land? 

The COURT: That in green is the irrigablevand, 
I understand? 

The WITNESS: This 2.3 acres shown outside of 
Mr. Bennett's holdings. 

Mr. BURR: What is the title of that land there? 

A. I think that is still public land. 

©. How about this area in here at the extreme 
southerly portion of the map? 

A. That is still—I think, that is still public land. 

Q. Mr. Bennett does not, so far as you know, claim 
that? 

The COURT: He does not claim anything outside 
of four subdivisions? 

Mr. BURR: That is correct, yes. 

QO. Now, you testified with regard to Mr. Bennett's 
place as to whether or not it was average land; irre- 
spective of that question, is it in good condition for 
cultivation? 

A. Not in first-class condition, no, sir; portions of it. 

Q. Is it in condition so that it can be economically 
irrigated. | 

A. Portions of it are not. 

Q. How much of it is not, would you say? 

A. I would say all of it below the swamp, which 
would be approximately an area twenty or twenty-five 


acres. 


“I 
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Q. Mr. Bennett's reputation as an irrigater and 
farmer has been put into evidence. Is his reputation one 
of enonomy, an economical farmer in the use of water. 
or not? 

m Jt i fiot. 

©. He is known as a man who uses an excessive 
amount of water generally throughout the valley? 

Pm Wes, sir. 

Q. You merely mean, then, that he has a reputation 
of getting a good crop? 

m Yes, sir. 

QO. Will you describe the conditions very brifly in 
regard to the run-off condition as to whether last vear 
was abnormal particularly or not? 


A. The run-off was particularly abnormal. 

Q. And is the normal run-off such as to, in your 
judgment, give the Okanogan project more water than 
is expected to be used? 

The COURT: I don’t understand that the de- 
fendant questions the right of the Government to main- 
tain the action. Thev only insist upon a certain amount 
of water there. 

| Mr. BURR: What I want is to lay the foundation 
‘in the testimony to the effect that we are damaged in 
the event of his using an excessive amount. 

The COURT: I understand the defendant does not 
assert a right to use any more than he is entitled to. 
and he does not restrain vou from using the balance. 
Mr. BURR: All right. then. 


Q. Have you observed the material that was taken 
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out of the well near the lower end of Mr. Bemmetts 
place just across the farm on the Heizman land, have 
you observed what was taken out of the soil? 

A. I observed the soil, yes, sir. 

Q. What is the character of that soil that was taken 
out of that well? 

A. It all appeared to be good soil, the full depth of 
the well. 

©. Way coarse vock? 

A. None whatever. 

Q. When did Mr. Heizman sign that water right 
application that was referred to in the evidence this 
morning, approximately ? 

a | cannot tell mnemdate: 

Q. Approximately when? 

A. Some time last fall. 

©. The fourteen acres of additional water that was 
referred to was to irrigate what land? 

A. It was to irrigate some old lands. 

Q. Did he have a water right to it or not? 

A. No, he had no water right to it. 

Q. This was not then to supplement the water right, 
or the duty of the water which was conceded in the 
contract; was it or was it not? 

Pe “Ole no. 

Mr. HINDMAN: I think that is immaterial, your 
honor. 

The COURT: It was brought out on cross-exam- 
ination, and I am rather inclined to think that it is. 
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©. Was that merely, then, to purchase water for 


land to which he had not any water right before? 


mM Yes, sir. 
©. Has Mr. Heizman been receiving good crops 
under the duty of water coneeded by contract of the 
Government ? 
A. He is getting very good returns from his land; 
I don't know what they are. 
Q. He has the reputation as a successful farmer, or 
otherwise ? 
A. A successful farmer. 
©. Where is his land with reference to Mr. Ben- 
nett’s? 
A. Immediately south; abuts it on the south. 
©. Hlas he recently signed for additional water and 
a similar water duty right with the Government? 
} Mr. HINDMAN: I think it is immaterial what he 
signed for. 
ime COURT: I think it is immaterial, but it was 
brought out on cross-examination. 
Ex. Yes. 
©. The question was asked you whether or not the 
uty of the water calculated by the Government for the 
konogan Project was not an exceedingly high duty of 
rater, a small supply; does that have reference to the 
mount which is necessary for general farming? 
A. Read the question. 
(Last question read). 
A. In my opinion I don’t think the duty is ex- 
sessively high compared with the California country. 


80 United States 


Testimony of Calvin Castile. 

Q. Is it high in comparison with the duty of water 
in other parts of the state, Mr. Bonstedt, the same 
season? 

A. No. 

Q. Is the duty of water, then, as wasmealeuiament 
conservative merely regarding efficiency or otherwise? 

A. I think it is a conservative estimate. 

Q. Is it your opinion that the defendant can irri- 
gate his land in forage crops for with two and a half 
acre feet delivered at the land? 

FeSO EEE, SNP, 


RE-CROSS-EX AMINATION. 
By Mr. SMITH: 
©. This fourteen acres of water that Mr. Heizman 
bought some time ago was for land that he had under 
irrigation at the time the Government launched this 
project up there, isn’t it? 
Pa Y es) sit. 
Witness excused. 
CALVIN CASTILE, a witness called and sworn on 
behalf of the Government, testified as follows: 


DIRECT EXAMINATION 
By Mr. BURR: 
Your full name, Mr. Castile? 
Calvin Castile. 
Your business ? 
Irrigation engineering. 
How long have you been in it? 


Sime 1903 ; fre, 1903. 
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©. Tlow long have you been in the State of Wash- 
ington ? 

A. All of that time in the State of Washington, ex- 
cept one winter that I spent in Arizona. 

Q. Where in the State of Washington? 

f& DPrmcipally m the Yakima Valley; for a short 
while in Okanogan. 

Op What "part of the Yakima Valley? 

A. On the Sunnyside project. 

O» Ta what capacity there? 

A. First as engineer, then as kind of water master 
in looking after the measurements of water and keep- 
ing check on the patrolmen as to deliveries. 

Q. What is your present position? 

A. Graduate engineer on the Okanogan project. 

Q. When did you first see the Okanogan country? 

A. In 1903, I think, my first summer was spent on 
the Okanogan project making investigations. 

Mr. BURR: Your honor, at this time I would like 
to offer testimony in regard to the duty of water in an- 
other section of the State of Washington, which we will 
prove required more rather than less amount of water. 

Mir. SMITH: We resist the offer. 

The COURT: I have no discretion about excluding 
testimony in cases of this kind, but as I have stated, if 
you are going to offer testimony as to all the arid land 
in this state and attempt to make a comparison we will 
never get through, and neither this court nor any other 
court will gain any light from it whatever; but you may 


offer the testimony if you desire. 
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Mr. BURR: I will refer to two questions very briefly 
on that, your honor. 

Q. What is the duty of water on the Sunnyside unit 
of the Yakima project, in Yakima County, Washington, 
and is that duty successful? 

A. he duty is three feet 

©. Measured where? 

A. Measured at the land, and is successful. 

QO. Is it successful in raising alfalfa? 

Mr. SMITH: May we make a general objection to 
the relevancy and competency of this? 

TheG@uUrRa: Wes 

Mr. SMITH: And will it be understood that it goes 
to all of this? 

She COURT: Yes. 

A. It is successful for the first year. I will say that 
the first year that the land is being seeded they are given 
more water, but after that the three acre feet is suffi- 
cient. 

Q. Is the climate and the precipitation, rainfall, 
length of season such as to make a larger supply neces- 
sary, or a smaller supply as contrasted with the Oka- 
nogan project? 

A. Read the question. 

(Last question read). ; 

A. It would require a larger amount of water on 
the Sunnyside than it will on the Okanogan. 

@. Sure ofthat: 

A. I fell pretty positive. 
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@. Now, Mr. Castile, in regard to the defendant's 
land, in what shape is tt for economic irrigation? 

A. I consider it in very poor shape. 

Q. Will you deseribe it briefly to the Court. 

A. It is alfalfa land, seeded to alfalfa, is checked. 
The method of flooding and the checks are run so that 


he runs his water down the steepest slopes, and the 
slopes are so steep that it must require considerable 
water under a long length of run to irrigate the land. 
The checks are also, some of them, of excessive lengths, 
some of them as much as a thousand or fourteen 
feet, although I believe this spring there has been 
some change made on them. On the parts below the 
swamp where the wild hay grows or the wild grass, it 
is very rough. The water escapes some of the high 
ports there, | would say, a depth of a foot or a foot 
and a half in places, in the low parts. I suppose in the 
neighborhood of twenty acres are in that condition. 

©. How about the question of the waste water that 
escapes in that connection? 

A. Why, I would say that it wasted in the neigh- 
borhood of a third of his water. 

©. Compared with the other lands both old and 
new of the project, would you say that the defendant's 
land was in average state of culture for irrigation 
or not? 

A. Not as compared to the new land. 

©. How about the old? 

A. Well, I believe in regard to those it classes with 
he worst of them. 
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Mr. SMITH: Classes up to 
A. Classes up with the worst. 

QO. There is considerable variation, is there? 

A. Yes, sir. 

Q. It was put in the testimony this morning that the 
depth of the water table surface in the Heizman well 


was eight feet below the surface, if I recall correctly, or 
maybe ten. Tell the Court if you know when the Spring 
Coulee canal was first receiving water in the season? 

A. I believe the water was turned into Spimam 
Coulee down as far as Mr. Bennett's ranch anyway on 
the 7th. I was over there on the 6th and there was no 
water running in the Spring Coulee at that time, and 
Mr. Bennett told me that he was going to take water 
on the next afternoon, the 7th day of May. 

©. The variation might then be accounted in that 
manner that was referred to in the testimony? 

EN eS, 

CROSS-EXAMINATION. 

By Mr. SMITH: 

©. Mr. Castile, this spring there has been a great 
many rains up there, haven't there? 

A. Yes, we have had several rains. 

Q. It was very rainy for some two or three weeks 
past? 

A. Well, off and on showers up to this time. 

Q. And the water has been very high, hasn’t it, in 
the mountain streams? 

A. Why, I believe not. We had high water, but 
not excessive high water. | 
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©. Well, it has been high water season, hasn't it? 
& Yes. 
©. And notwithstanding this, this well was not as 


full as it was last year, 1s that correct? 

A. I did not see that well last year. 

©. Oh, I beg your pardon. Do you know whether 
any current of water has ever been found in that well 
of water that has been the accumulation from last year 
when they quit digging? 

A. I have fot. 

 Havé you ever made any mvestigation of Mr. 
Bennett's land, that is, the soil? 

A. No, I have never dug in it or anything of that 
kind. 

GO Wow, Mir. Castile, will you just tell us, please, 
how you can tell the duty of water on a particular piece 
of ground unless you know what is under the ground, 
the sub-soil? 

A. I was basing my opinion on the fact that that 
well had water in it, was near the surface, and again 
the fact that there is a swamp there on Mr. Bennett's 
land. 

Q. Now, that is your opinion, isn’t it, that that 
swamp has been there from time immemorial? 

A Yes, I have heard that. 

©. Now, the depth of the soil and the sub-soil have 
nearly all to do with the duty of the water for irrigation, 
doesn't it? 

A. The length of the season, of course, and the 
umount of precipitation to a certain extent. 
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©. But the nature and character of the sotl 


A. That has something to do with it, yes. 

©. That has a lot to do with it, hasn't it? 

The COURT: I think these are matters of common 
knowledge. 

Mr. SMITH: I think so, too. 

QO. Now, Mr. Castile, one other question, please. 
Gravelly soil or gravelly sub-soil requires more water 
than volcanic ash and clay, doesn’t it? 

A. It does unless you have the ground prepared so 
that you can rush the water over it. 

©. And you have to rush the water over it anyhow, 
don’t you? 

A. To get it wet, I presume, yes. 

Q. Just simply like dropping through a sieve, is that 
right? 

A. Yes, or down into the ground. 

©. Let me direct your attention to Government's 
Exhibit No. 2 and ask you to state if the Government 
has not a couple of weirs in one of those ditches shown 
on that exhibit? 

A. There is a couple of weirs there, but I don’t know © 
who put them in. 

QO. Would you indicate, please, on that exhibit about 
where those weirs are located? 

A. There is one right here at the division. 

©. We understand it, but some one reading the rec- 
ord will never know what you mean by “right here.” 

A. There is one near the north end of Mr. Bennett's 


place. 
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Q. Make the letter “A” at the up weir and the letter 
“BY at the lower one. 

(Witness does as requested). 

©. What were those weirs put in for? 
A. I don't know. 
©. Have you ever made any use of them? 

mx. Ihavyenot. 

©. Since you have been project engineer ? 

Fe “Lhave not. 

©, Have you measured any water over them or 
made any tests from them? 

A. Ihave not. 

Q. You or anybody under you? 

A. No, not to my knowledge. 

©. What is the distance from the upper to the lower 


A. Approximately a mile. 

QO. You have no idea, then, as to the loss in trans- 
portation of water between those two weirs? 

ie | have not. 


RE-DIRECT EXAMINATION. 
By Mr. BURR: 

QO. Mr. Castile, did you ever hear of a marsh grow- 
ing in a gravelly soil where there was a sub-soil that 
run off readily? 

me 1 have not. 

QO. Is that an indication that the sub-soil is clay in 


that place? 
Mr. SMITH: The counsel if awfully leading. 
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The COURT: Experience has taught (amemeeiy 
sieve will not hold water. You may pursue that course, 
however, gentlemen. 

Q. For the purpose of having it on the records, wil) 
you give the water equivalents between miner’s inches 
and a second foot briefly; I don’t think that is on the 
record quite satisfactorily. 

Mr. HINDMAN: I think that is immaterial, your 
honor, and I object to it as being immaterial. 

The COURT: It will do no harm in thejpegana 

Mr. BURR: The answer ts very, very erroneous in 
comparing to second feet, with an inch to the acre for 
sixty-three acres. We are conceding all that they 
would ask on that matter. 

Mr. CAIN: Mr. Smith says he will stipulate that. 

Mr. SMITH: We will stipulate that fifty miner's 
inches under a four inch pressure constitutes a cubic 
foot, and that forty miner's inches under six inches of 
pressure constitutes a cubic foot. 

Mr. BURR: The answer asks for two second feet 
a year; it seems to state that one inch for sixty-three 
acres 1s equivalent. 

The COURT: It states in another place that forty 
inches of water under a six inch pressure is equivalent 
to a cubic foot. 

Mr. BURR: Well, we have it stipulated: 

Witness excused. 

B. E. HENDRICK, a witness called and sworn on 
behalf of the Government, testified as follows: 
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DIRECT IEXAMINATION. 
By Mr. BURR: 
Your full name? 
BR. E. Plendrick. 
What is your business ? 
Farmer. 


1 210 BO 


Flow long have you been a farmer? 

A. [ have been farming myself about twenty years. 

©. How long have you been a farmer on irrigated 
land ? 

A. About four or five years. 

©. And where? 

A. In the Okanogan. 

©. Where did you farm before that? 

A. I tarmed in Jowa and—well, I worked in Mon- 
tana on a farm, and Colorado. 

Q. How much land have you in the Okanogan coun- 
try? 

mm. 1, have forty acres. 

©. How much of that is irrigable? 

A. Thirty-six. 

©. Is your land exceptionally adaptable to alfalfa, 
would you say? 

A. Not any more so than the surrounding land, I 
would think. 

QO. When did you put it into alfalfa? 

A. Two years ago this spring. 

©. How much of a crop did you get last year, Mr. 
Hendrick? 

A. I got about thirty ton. 
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How much land have you in alfalfa? 

About six and a half acres. 

How much water did you use on that? 

Well, I don't know in acre feet. 

How much land have you that is not in alfalfa? 
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Twenty-eight and a half—I think I have got 
twenty-nine and a half. 

©. How many crops did you get last year? 

A. I got two full crops and the third crop wasn't 
very much. I did not have any water for it at all. 

©. You were short of water for the last crop? 

ee. Cocit, 

©. Do you consider that you can raise alfalfa with 
two and a half acre feet measured to you at the land? 

Mr. HINDMAN: Objected to, your honor; he has 
not shown himself qualified. 

The COURT: I will sustain the objection? @Erewaa.= 
not know how much he used himself. 

Q. Based on the information that you have given 
as to how much water you were using, which I will 
introduce by a later witness, can you raise alfalfa with 
two and a half acre fect? 

Mr. HINDMAN: I object to that, your honor. 

Mr. BURR: If he assumes as correct themmaimed 
that he is given, which I will later prove. 

The COURT: He says he does not know how much 
he used on the alfalfa, as I understand him. 

A. I could not state how much I used, because 17 
used it in connection with my orchard, and I didn’t ever | 
keep any account of it, and there wasn’t any weirs to 
measure it out to me anyhow. 
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The COURT: I think your basis of comparison 
would be of very little value then. 

Mr. BURR: He may give it for the best of his belief 
on the subject. 

The COURT: He may give it and I will consider it 
for what it is worth. 

Fe Vinwacre feet? 

TRE COURT: Yes. 

A. Well, I don't think that I used over two feet. 

©. On your alfalfa? 

A. On my alfalfa. 

The COURT: For the two crops? 

A. For the two crops. 

©. With two and a half acre feet do you think that 
you could raise three crops? 

mm. ‘tes, ssir. 

©. How many times did you irrigate? 

A. I usually irrigated seven or eight times for 
alfalfa. 

QO. Will you give as nearly as you can when you 
irrigated ? 

A. I should irrigate about the 25th of April and 
then—oh, two weeks—every two weeks after, say. 


O. How late in the fall did you irrigate last year? 
e. july. 

QO. Until when? 

ae july. 

©. Do you recall what time in July? 


Mie COURT: He irrigated until he ran out of 
water. 
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Mr. BURR: That is the idea, your honor, exactly. 

Q. Are you familiar with the new lands on the 
project, generally? 

A. Yes, Sir. 

Q. In your opinion can the new lands of the project 
be irrigated for alfalfa with two and a half acre feet? 

Mr. HINDMAN: I object to it as incompetent and 
irrelevant. 

The COURT: You may answer. 

A. If used judiciously it could be. 

©. Have you any official connection, Mr. Hen- 
drick, with the Water Users’ Association? 

A. Yes, sir; I aim president of the associamam 

Q. How long have you been such. 

A. Two years past. 

©. When the lands have been in alfalfa for a num- 
ber of years, in your judgment will it be possible to get 
along with less water rather than more? 

A. It would be my opinion that it would require 
more water the first year than it would later on. 

©. More water the third year than thé temiiaim 
your judgment? 

A. Well, possibly, I presume. 

Mr. BURR: That will do. Take the witness. 

CROSS-EXAMINATION. 

By Mr. SMTi: 

©. Mr. Hendrick, your land is located on what 1s 
known as the second bench there, isn't it; that is, there 
is a bench of vast amount of irrigated land which 1s 


above your land? 
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A. I have some on both benches. 

©. Where have you got your altalfa? 

A. On both benches. 

(, On beth benches ? 

A. Yes, sir; it is in two or three different tracts. 

©. And how many acres did you say you had? 

A. About six anda halt. 

©. When you come to irrigate that vou just take 
whatever water you want and use it on your alfalfa and 
iake it off again when you think you have got enough? 

A. I wish | could. 

O. Well, isn't that the way vou do it? 

A. No, sir; I don't take all I want. because they 
never deliver it to me. My deliveries are made from 
two different weirs and in that way I cannot get—from 
the upper canal I have twenty-one acres and trom the 
lower canal I have fifteen, and it makes two heads of 
water all the time. 

Q. But when vou irrigate your alfalfa you take all 
that you can get, don't you? 

The COURT: Of your own water? 

A. Practically all I can get of my own water, ves. 
I irrigate all I can of the alfalfa, and if I want I irrigate 


\ my trees, and if I don't I turn it off. 

Q. The most of vour land lies on this lower bench, 
doesn't it? 

A. No, sir: the most of it lavs on the upper bench. 
In fact, I have twenty-one acres up there and fifteen 
below. 
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Q. Have there been some sprnigs break out on your 
land since the irrigation of that tract? 

A. There is one broke out. 

©. You have some more springs, haven't you? 

A. I had one spring there before the Government 
ever came in. 

Q. Since the Government came in another one has 
broken out? 

A. Yes, sir. 

QO. And you get the benefit of that on your land? 

A. No, sir, that is down twelve or fifteen feet in a 
canyon down below, not on my land. 

Q. How far is this from your land? 

A. About fifteen feet. 

©. Where has that spring come out on the second 
bench? 

A. It comes out in a little canyon that runs into 
the south, that runs into the lower piece, probably 
twenty rods. 

Q. Is that spring from surface water, or water that 
has seeped down through ground from above and 
bursted out? 

A. It is probably from water that seeped down. 

Q. And that has come down about fifty feet? 

A. Well, it would be a little more than fifty feet 
from the water level on the upper bench. 

Q. And when did the Government commence irri- 
gating on the flat above? 

A. I think it was four years ago. 

©. Anywheres near close to your land? 
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A. Well. they commenced on my land when they 
commenced irrigating along the land on the project. 

Q. And when did this new spring break out? 

A. That fall or the next spring. 

@. The same fall that the Government commenced 
or the next spring ? 

A. Well, it might have been the next spring, I 
would not say positively. 

Q. That water came through there pretty quickly, 
didn't it? 

Pe Yes, Sir. 

Q. The land all through the project up there and 
all through that country is patchy, isn’t it; that is, some 
places the soil is deep and of one character and in an- 
other place it is light and gravelly, and all that sort of 
thing? 

mM. Ws, sir. 

Q. Senator Poag has land of that kind, hasn't he? 

A. I think he has. I am not very familiar with his 
soil, the depth; I have never investigated it. 


Q. Do you know anything about Mr. Benncett’s 
land ? 


A. No, sir. 

Q. Don't know anything about the character of it 
at all? 

e. No, sir. 

Q. Or you don’t know anything of the subsoil under 
lis land? 

A. Nothing whatever. 


06 United States 


Testimony of B. E. Hendrick. 

Q. You commenced irrigating for the first time, I 
understand, some four years ago. 

A. Yes, sir, I think so, four years ago this spring, 
if I remember correctly. 

Q. And your irrigation experience has been during 
that time on your own land? 

A. I had experience before that. I worked on an 
irrigating ranch two years in Montana, and I irrigated 
for one season on the East place, up near Okanogan. 

Q. I was mistaken; I thought you commenced irri- 
gating four years ago when the Government com- 
menced ‘ 


A. I did on my own place. 

QO. The East place, that is up on Johnson Creek, 
isn't it 

A. No, sir, that 1s south of Dr. Poag. 

Q. South of Dr. Poag? Last fall, when you quit 
irrigating, they were having a shortage of water, I 
believe you say, and what happened to your alfalfa? 

A. Well, it failed to grow. 

©.” Ttebiinmed; dialer 

A. No, it did not burn; it just didn’t grow. 

Q. How many tons of alfalfa should be raised off 
of six acres of ground well irrigated? 

A. Well,at will vary from six to cight 

©. Six to eight tons? 

A. I think so. 

QO. Well, if you had gotten even six, you ought to 
have had thirty-six tons, shouldn't you? 

The COURT: I would not take time to figure tha 
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out. | will figure it out myself when | have more time. 
mr. SMITE: That is all. 
RE-DIRECT EXAMINATION. 
By Mr. BURR: 

Q. Have you got a well on your place? 

™&. No, sir. 

Q. In your judgment, with four months’ irrigation 
season, if vou had water for that four months, for the 
full four months, would that be sufficient to raise three 
crops? 

fe Thee crops of alfalfa? 

Jas le 

A. It would for me. 

Witness excused. 

MILLARD H. GEORGE, a witness called and sworn 
on behalf of the Government, testified as follows: 

DIRECT EXAMINATION. 
by Mr. BURR: 
Your*name in full? 
Millard H. George. 
What is your occupation? 
Farming. 
Where? 
On Poag Flat, at the present time. 
How long have you been a farmer, Mr. George? 
Iver since I was old enough. 
Whereabout ? 
In Hlinois and Washington. 
How much of that is experience on irrigated 
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A. Well, for the last three years on irrigating and 
three years before that on partly irrigated and sub- 
irrigated. Irrigated by some springs and sub-irrigated 
from a river. 

©. What are you raising in Okanogan? 

A. lTamraising alfalfa now. Well, in fact, that has 
been my main crop ever since I have been in Wash- 
ington. 

Have you some land that is not in alfalfa? 

I have some dry land, yes. 

But of the cultivated land? 

Of the cultivated land in alfalfa and garden. 
How much is the area of that? 

Of the irrigated land? 

Y¢. 

Why, I paid the Government for six cares of 
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water. It has not all been in alfalfa. This spring [ fin- 
ished seeding. 
© Wheirdid you put that ime 
A. Jt will be two years in July and August. 
QO. How much did you cut in the year 1911, Mr. 
George? 
Lastayear ? 
gs. 
Tow many crops? 
Yes. 
Three crops. 
When did you irrigate for those crops? 
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I irrigated once a month as near as could be 
done that year. The ditch broke several times. 
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©. How late did you get water? 

A. The last date I got water was in July. 

QM. Do you recall what time in July? 

Mm The iast days of July. The watér was shut out 
of the ditch the first of August, so that we had to irri- 
gate in July if we got that irrigation. 
©. How many tons did you get. 

A. About forty tons. 
©. How do you know itt was forty; how did you 
estimate the forty? 

A. Well, in two ways. One way was by the num- 
ber of loads and the other way was the number and 
size of the sacks. 

Q. Will vou describe that briefly. 

Mr. HINDMAN: I think that it is immaterial. 

Mr. BURR: All right. 

© What is the character of your soil, Mr. George? 

A. Volcanic ash is the soil, underlaid with coarse 
gravel, boulders and sand. 

QO. How do you know? 

A. Digging water pipe trenches there, and taking 
out rocks. 

How many of them have you dug? 

Two of them; dug one dry one, and one wet one. 
How far was it down to the water? 

It was about twenty-five feet to the water. 

Any sub-irrigation anywhere? 


>I PO PIO 


No, sir, absolutely dry, nothing green growing 
in it, wild state around it. 

Q. Is your land well adapted for getting along with 
a light amount of water or not? 


Ee 
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A. Well, it is about similar land to anything on the 
project. It lays rather high, part of it, and it had got 
a good deal of slope and underlaid with very coarse 
rock and gravel, at places so much that we did not at- 
tempt to clear the boulders out of the soil, anything that 
did not interfere with the mower we left it in the ground. 

QO. Basing your judgment on the amount of water 
which you are told by the Government people you are 
receiving—and I will prove that later, your honor—can 
you raise three crops of alfalfa on two and a half feet? 

A. Yes, sir, if I get as much water as [ got last year 
I am satisfied I can get three crops. 

Q. When your alfalfa is older will you be able to get 
along with less? 

A. I think I will, yes, it is a lot deeper, auipenes 
stand. 

CROSS-EXAMINATION. 
By Mr. SMITH: 

Q. How many years have you been irrigating, Mr. 
George? 

A. Well, on that place three years. In a small way 
on the river I irrigated some small tracts and sub- 
irrigated. 

Q. That is the Pebstone place? 

A. Yesesir: 

QO. What is the contour of the surface of your land 
where your alfalfa is located? 

A. It is rather rough, rolling, and [ could not level 
it on account of the boulders that were in it, and I had 
to irrigate it just as it lay; some of it lays low while 
some lays high and it slopes very much. 
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(Q. Isn't it ina sort of sag? 

A. No, there is some of it that it is ina shape that it 
goes off slanting when the water gets away from you, 
it is gone. It ts like feeding a horse in a box with a 
crack in it. 

Q. How much of your land lies in a sag? 

A. Very little, one-fourth of it, about. 

U. Asiit om the edge of a sag? 

A. “No, what is m the sag is practically on the far- 
ther side, very small proportion. 

@ All of thistinethe sag is down if the valley? 

m, “On thie side hill. 

Q. This sag is what we might term a small or a 
young pothole, isn't it? 

A. I don't know what you would call it; it lays to 
mee ead of the tract. The water all runs fromm it; it 
does not run into it, but runs away. 

Q. As a usual thing in that country, in those low 
sags and at the foot of the benches, the soil 1s heavier, 
is It not? 

A. Yes, the sag is probably better soil than some 
land on the top. 

The COURT: How much land do you have water 
right for? 

A. Six acres. 

Tie COURT: Six acres is all you have the water 
right for? 

ae “es. 

Mr. SMITH: Let me ask you how many acres of 


alfalfa you have in? 
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A. I estimated it five, and measuring it accurately 
it was a little less than five. 

Witness excused. 

CHESTER EDWARDS, a witness called and sworn 
on behalf of the Government, testified as follows: 

DIRECT EXAMINATION 

By Mr. BURR: 

OQ. Your name in full and occupation, Mr. Ed- 
wards. 

A. Chester Edwards. 

QO. Your occupation? 

Aa Civiltemeinecn. 

Q. How long have you been a civil engineer? 

A. Two years. 

©. In what capacity 

A. Ihave worked for the Reclamation Service since 
June, 1910; part of the time on construction) )iieslaen 
year [ have been on hydrography on the Okanogan 
project. 

©. Who keeps the records of the water deliveries on 
the Okanogan project, Mr. Edwards? 

A. Ihave kept them for the last year, the season of 
1911 and this season. 

Q. How much water was delivered to Mr. George 
moO 2 

A. 3.87 acre feet for his cultivated area. This sur- 
vey was made with a plane table survey. 

Tie: CO UWIRae ae de87 2 

Ait 3/. 

Mir. BURR: ©. That issn @ere feet: 
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A. Thatis in acre feet. 

©. What was the area? 

A. 4.4. 

©. How much water was delivered to Mr. Hendrick 
the same year? 

mx 4.26. 

>. Atere feet per acre. 

Mm. Mere feet per acre. 

Q. How much fand has he in alfalfa? 

P. “en Witlé over six acres. 

©. Are you familiar with the state of cultivation on 
Mr. Bennett's land with regard to the suitability for 
economical irrigation 

A. Why, there is portions of it that 1s in fair shape. 

© Are you familiar with it, is my question. 

a. 1: ain. 

QO, What is the condition of it? 

A. There are portions of it that are in fair shape. 
The south end is in very poor condition, between fif- 
teen and twenty acres. 

Q. Describe it, please. 

A. On the east side it is not even level at all, and 
there was some places I was over the land this spring 
and it showed a lack of water on the high points and 
an oversupply on the low points, showing it was in a 
pretty poor condition to irrigate. 

©. How much difference in level would there be 
between the high points and the low places? 

A. Why, there was as much as a foot and a half in 
some places. 
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QO. How can he irrigate the stretches between those 
two levels in order to get a crop? 

A. It would require considerable wild flooding. 
You would have to swamp the land from the low place 
in order to get anything on the high places at all. 

QO. Are you familiar with any of the land that is 
partially level? 

T am. 

Did you take any levels? 

I did. 

Will you give us the result of those readings? 


PO PO & 


From the north end of the place there is a long 
check system, the checks are not sufficiently high to 
enable the water to get all over the land, it slopes, and 
it is in fair condition, the slope to the right, for economic 
irrigation, but the checks are too long, being about five 
acres, the checks will average about fourteen hundred 
feet. These checks, I believe, were cut down by Mr. 
Bennett some time between the 26th of April and the 
10th of May. 

©. He has cut them in twor 

A. He has cut them in two, the upper end about 
five hundred feet. 

Q. Is it such that he can irrigate more economic- 
ally than he has in the past? 

A. I believe so. 

CROSS-EXAMINATION: 

By Si SMart. 

©. How old are you, Mr. Edwards? 

A. Twenty-five. 
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@. Did you ever irrigate any yourself? 

& No,.sir. 

©. And all you know about irrigating is what you 
learned out of books ? 

A. No, sir; my observation on the Okanogan project 
and the Yakima country. 

©. You have seen some irrigation? 

mM. ‘I have. 

©. What is that paper you have in your hand? 

A. That is the affidavit I made for the amount of 


water Mr. Hendrick 

©. Witat is it? 

A. The affidavit I made in regard to the amount of 
water Mr. Hendrick and Mr. George used in 1911. 

Mr. BURR: We were prepared for a temporary in- 
junction. 

mir. SMITH: QO. Why were you using it here just 
now is what I want to get at. 

A. I wanted to get at the exact amount Mr. Hendrick 
used, one and twenty-six hundredths. 

Mie COURT: To refresh your menory. 

Mr. BURR: We will use the original record, if you 
prefer? 

Mr. SMITH: No, we don't want it. 

Mr. BURR: All right. 

Mr. SMITH: Q. You don't know anything about 
What kind of soil Mr. Bennett has? 

#. Ihave been over his place. 

Q. Well, you just walked over it? 

m™. Yes, sir. 
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Q. Never dug into it? 

eNO, Sir: 

Witness excused. 

JAMES SHULL, a witness called and sworn onepe 
half of the Government, testified as follows: 

DIRECT EXAMINATION, 

By Mr. BURR: 
Your name in full, Mr. Shull? 
James Shull. 
And what is your business ? 
Ranching, farming. 
How long have you followed it? 


PIO FO SO 


Well, practically all my life, since I have been 
big enough. 

©. Whereabouts? 

A. I have put in about twenty-three years in this 
country, and about four years in Canada and the rest 
of the time in North Carolina. 

How long did you say here? 
About twenty-three years here. 
Are you farming now? 
Yesrcirytm ime to. 


OO FO PO 


Mr. Shull, have you ever farmed near by Mr. 
Bennett's place? 

A. I farmed what is known as the Heizman place 
there for a while. 

Q. Will you tell the Court what Mr. Bennett's 
methods of irrigation are? 

A. ir, Beimirett ? 

OQ. GWesrsir. 
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A. Why, | don’t know. 

© WabMr. Beinétt on the ranch at the tine you 
had the Heizman place? 

m Te Was a portion of the time; I think; I was 
there a year or so before he was. 

©. You were where? 

Mm. At the Heizman place. 

. In what sort of shape is the Bennett place for 
irrigation ? 

A. Well, a portion of it is in poor shape and some 
of it, I believe, in the the rough, quite rough. 

QO. How many irrigations are necessary in_ that 
country, in that part of the valley? 

A. Well, it depends a little on the season; it varies 
@ little: 

®. wes, 

A. When I was on the Heizman place I[ raised three 
crops of alfalfa with three irrigations. 

©. One irrigation to a crop? 

mA. Yes, Sr. 

Q. Can the Bennett ranch be irrigated with one irri- 
gation to a crop? 

A. I presume at the time I done that, it could. 

©. Have conditions changed? 

A. Well, the last couple or two years have changed 
some from the ordinary. 

QO. Been a little drier lately, you think, is that the 
idea ? 

A. Yes, sir. 

©. Water has been measured to you by the Govern- 
ment the last few years, has it or has it not? 
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A. Yes, sir. 

Q. In your judgment is two and a half acre feet 
sufficient for the land that you are now irrigating for 
three crops of alfalfa? 

A. Well, I have been getting along fairly well so 
far. I am getting my water three feet at the creek. 

The COURT: What do you say? 

A. I get my water at the creek, three feeteamuemm 
creek, the head of my ditch. I suppose it would amount 
to two and a half feet perhaps. 

Q. In your judgment does the defendant’s place re- 
quire less or more water than the average land? 

A. Well, the land in that country varies so much. 
™ would not require so much, I don’t think, as mine 
would, because mine is known as high, dry bench land, 
and his is between two mountains or hills, in the valley 
like. 

©. How much have you been receiving for your 
present place? 

Ae Vater © 

OO Ves 

A. At the rate of three feet at the creek. 

©. And you think Mr. Bennett’s place cannot be 
quite as much as that? 

A. Well, I don't know; it depends. I am raising 
some alfalfa and some trees. I have had very good 
success as far as I have gone. 

OQ. What would you say about the necessities for 

- the pliee: 
A. Well, I am of the opinion that Mr. Bennett's 
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place would not take quite as much water as mine, 
owing to the conditions of the land; it would look rea- 
sonable to me. 

©. Are you fanuliar with the portion of the land 
sufficient to identify that in your recollection (showing 
Government's [Exhibit 2 to the witness); this is north 
around here. 

mm. Yes, sir. Well, it looks like what we call there 
the rocky strip. 
©. When was that first irrigated, if you recall? 

A. Iam not sure. 

©. Not sure? 

me. No. 

©: Wh)at is the condition of that land there, Mr. 
Shull? 

A. It is wéry rocky. 

©. Would you call that arable land upon which 
water could be beneficially used or 


A. No, sir, it is not irrigable land unless there be 
a large amount of work put on it and the rocks taken 
off. 

(©. But in the present condition you would not call 
it arable land? 

A. No, sir, could not make any use of it. 

Q. Did you testify how long you had that Heizman 
place adjoining Bennett's ? 

A. {f have worked it four years. 

©. You are thoroughly familar with Mr. Bennett's 
place? 


A. Well, I had occasion to pass through it, going 
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up past for my water, and I worked some on the place. 

Q. Worked some on the place? 

A. I worked some on the place, not a great deal. 

©. Does water run out from that marsh as a rule, 
Mr. Shull? 

A. In the summer season I believe it does. 

Q. Runs pretty steady, does it, or only intermit- 
tently? 

A. Well, during the summer season I think it runs 
pretty steadily. 

©. How much of a stream? 

A. Well, last summer a year ago when I was put- 
ting up hay there there was quite a stream. I did not 
see anybody measuring it. 

©. How wide would you say that brook was? 

A. Well, where I went to get water I would say it 
was a foot or so, or a foot and a half deep. 

©. Run pretty slow or quite fast? 

A. About a foot per second. 

Q. Was that strip of land, that rocky strip you call 
it, ever plowed during the time that you were at the 
adjoining place? 

A. No, sir. 

©. Was it ever irrigated to your knowledge? 

A. I don’t think it was irrigated while I was there. 
I think Mr. Bennett irrigated it probably soon after I 
lonelier. 

Q. What year did you leave? 

A. TI left in March, 1904. 

@ Yott leit te sanch? 
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A. Ys, sir. 

@. Up to that time that land had not been irrigated 
to the best of vour knowledge? 

A. J don't think it had. There might have been a 
small portion of it irrigated at that time, [ am not sure, 
and | would not like to make a statement on that at all. 

© low mucly alfalfa did you raise per acre, as 
near as you can estimate it, on the Heizman place? 

A. Why, I don't know, only one year—one year [ 
know how much | raised; I raised eighty-one tons on 
twelve acres. 

©. Mr. Bennett's land did as well as that, did it? 

A. J! presume it did; I did not measure the hay, but 
I measured my own. 

CROSS-EXAMINATION. 
By Mr. SMITH: 


©. You have signed up with the Government, as 


We call it up there, have you? 

A. Yes, sir. 

©. Where is that land that you are irrigating and 
have been irrigating for some time with reference to the 
Bennett land? 

A. My land is in section five, township thirty-three, 
North Range twenty-six. 
©. Well, it is off to the east how many miles? 
ee Probably two miles, or maybe better than that, 
east. 
©. Now, Mr. Bennett's land lies in the coulee just 
yelow, where there 1s a split in the mountains that breaks 
ff to the east and goes down to the town of Okanogan, 
oesn't it? 
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A. Yes, sir. 

.Q. And your land lies on a bench down by this other 
break in the mountains and goes down towards Oka- 
nogan? 

A. I should judge about two miles from the upper 
break to the town. 

QO. Now, you sold part of your land a short time 
ago to Mr. Payne? 


A. Yes, sir. 

Q. Fred Payne, as we call him? 

A. Yes, sir. 

QO. How many acres have you in alfalfa on your 
place? 

A. Now? 

OL 38. 


A. In alfalfa and clover I think about seven acres. 

©. And how much has Mr. Payne on the part that 
you sold to him, in alfalfa? 

A. I think about two acres of alfalfa or two and a 
half and perhaps about an acre and a quarter or an acre 
and a half of clover. 

©. And how many acres has he in trees? 

A. Mr. Payne? 

Q. Yes. Just approximately, I don’t expect you 
to be accurate. 

A. Well, he has in the neighborhood of—I should 
think about nine acres. 

Q. How many acres have you in trees? 

A. Well, on the upper place I have about seventeen 
acres, I should judge, guessing at it; I have never meas- 


eevee 
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QO. When vou sold him the land you sold him the 
water also, did you? 

A. Well, [sold him that subject to Government con- 
ditions. 

©. Yes, | mean you sold him part of your Govern- 
ment water that you had gotten? 

A. That goes with the land, that is pertinent to the 
land, I could not separate it. 

—. “Uist is three acre fett at the creek? 

~~ Wes. 

©. How far is the creek from your land where you 
take the water? 

A. Well, it is—the Government headgate is just 
about a mile, I think, to where it goes into my field. 

QO. Well, now, all told you have how many acre feet 
of water? 

me Acre fect? 

Q. Or how many acres of water have you? 

A. Thirty-four and a half, I believe. 

QO. Now, you and Mr. Payne double up on using 
water; he takes all the water and irrigates, and then 
you take it all and irrigate? 


A. We manage to take it about in—we have got 
thirty-four and a half acres, and we take it about on 
an average a day an acre. 

Q. In other words, you rotate between yourselves ; 
he takes it all for a while and you take it all for a while? 

A. Yes, sir. 

©. And when you go to irrigate your alfalfa you 
shoot all the water onto the alfalfa and get it all? 
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pee ees sir. 

©. And take it away.from the trees? 

A. Take it off of the trees and put it on thetaiiiee 
because we can get done quicker. 

Q. That is the way you both do? 

A. That is the proper way to do where anybody 
lives together. 

Q. That is the way to irrigate alfalfa, isn’t it, put 
a big head of water on it, and get it wet, and then take 
it off? 

A. ‘Gertainly: 

Witness excused. 

LAUGHLIN McCLAIN, a witness called and sworn 
on behalf of the Government, testified as follows: 

IDI CD) TEENS IKON 

By Mr. BURIK: 
Your full name, Mr. McClain? 
Laughlin McClain. 
Your occupation, Mr. McClain? 
Builder of irrigation systems. 
How long have you been so engaged? 
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. About twelve years. 

Mr. BURR: I want by Mr. McClain to proveuiiae 
same sort of testimony that I did in regard to the Sun- 
nyside unit, but very briefly, your honor. 

Mr. HINDMAN: It will go in under the same ob- 
jection. 

Mr. BURR: Jf counsel will permit me I will ask a 
rather long and leading question in order to bring this 
matter up. It can just as well be done the other way, 
but this is much shorter. 
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Mr. HINDMAN: Go ahead. 

Mr. BURR: Q. Will you state your occupation 
with the Methow Canal Company ? 

A. I[ was the promoter of the Methow Canal Com- 
pany, and at present its manager. 

Q. Where is that? 

A. In Methow Valley. 

©. Is that similar in climate to the Okanogan coun- 
try or not? 

A. Well, similar. 

©. Will you give the duty of water in the Methow 
Valley ? 

A. A cubic foot of water to each one hundred acres 
delivered between the first of May and the first of Oc- 
tober. 

The COURT: How much? 

A. A cubic foot of water for each one hundred acres. 

We COURT: Between what dates? 

A. Between the first of Mav and the first of October. 

Mr. BURR: Q. Is that successful? 

m 1 have not been in the Methow for three years, 
but as I understand it is pretty successful. 

©. Is it successful for the average crop, or only for 
fruit? 

fm. Por the average crop. 

©. Whrere is that with respect to the Okanogan 
country, in regard to climate? 

A. The climate is very similar, the clevation is 
probably three hundred feet higher. 

©. Will you make the same statement with regard 
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to the Fruitland Irrigation Company, where is that and 
what is the duty of water, and so forth? 

A. The Fruitland Irrigation Company is a canal 
near Kettle Falls, in Stevens County. 

Q. Your connection with that company? 

A. I completed the system and was president of it 
for four years. 

QO. What is the duty there? 

A. The duty there is a cubic foot for 160 acres. 

Q. For how long? 

A. From the first of June until the 15th of Septem- 
ber, three and a half months. 

Q. Are you familiar with the Okanogan country? 

ae Mies: 

Q. Is the climate similar to the Kettle Falls country 
or otherwise? 

A. There is more ranifall in the early season at Ket- 
tle Falls, at the Fruitland system, than you have in 
Okanogan. 

©. More? 

A. Yes, sir, in the early seasons. 

Q. The Wenatchee Canal Company, what is the con- 
nection that you have had with the Wenatchee country? 

A. Ispent three years and a half at Wenatchee, was 
occupied largely in promting at that time a high line 
canal. 

Q. What is the duty in that country of water? 

A. A cubic foot per second to each one hundred 
acres. 

Q. Is that successful? 
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A. Tt is very successful ? 
Q. The lands are not selling slowly because there 


not enough water delivered ? 


wr 


[ have never heard any such objection. 
Is there alfalfa in that country with that duty? 


Yes, sir. 


A 
Q 
A 
(). Is it successful for alfalfa with that duty ? 
A. Yes. 
©. You are familiar with it down to date, are you? 
A. To within the past six months. 
Q. How is the climate compared with that at Oka- 
hogan ? 


A. It is very similar. 


©. More or less 
The COURT: The Court will take judicial notice of 
the climatic conditions. 
Q. And the Gordon Valley, Ferry County, have you 
ever been connected with irrigation there? 
A. Yes, I am president of the Kettle Falls Canal & 
Land Company. 
What is the duty there, please? 
One cubic foot to each one hundred acres. 
And what is the length of season there? 
From the first of June to the 15th of September. 
Is that duty successful ? 


ae ae ae 


It is a new proposition, but there is no objection 
raised to it by even those that have lived there for ten 
years, and they have used some water. 

Q. Is it intended to raise any alfalfa there? 

A. Yes, probably one-half of the district will be in 
alfalfa. 
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Q. How long have you been familiar with the Oka- 
hogan country? 

A. About twenty years. 

CROSS-EXAMINATION. 
Bye SIMILTH : 

Q. I understood you to say, Mr. McClain, that you 
are an irrigation canal promoter. 

A. Yes, and builder. 

Q. And builder. You usually promote those canals 
that trade the farmers water or give them water for 
half their land, and you take the other half of their 
land? 

A. ‘Not usually. 

Q. That is the way you did it up in the Methow, 
isn't it? 

A. No, only in a case where a man has no money to 
buy water, and in order to help the farmer out, we take 
tie land. 

Q. In other words, if he has no money you take his 
land? 

A. Yes, that is the only thing he has to take. 

©. And if he has money, those in the Methow, you 
charged them eighty dollars per acre, didn't you, water 
right? 

A. Forty dollars. 

QO. Well, you raised that to eighty, didn't you, Wir 
NicClam, a little later? 

A. JI am speaking now when the system was com- 
pleted. The proposition was, the man that sat down 
and waited all these years until his neighbors helped 
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make a success is now paying cighty dollars, and he 
may be; I have not been there for three years. 

Q. Well, you raised it to eighty, didn't you? 

& ‘No. 

@. Now, Mr. McClain, do you know it to be a fact, 
or don't you, that the Methow Valley has a heavier 
snowfall than the Okanogan Valley, or even up at Con- 
conully ? 

A. I would presume that the Methow Valley would 
have heavier snowfall than the Okanogan. 

QO. And it has more rainfall, hasn't it? 

mw lL domtthink it has. 

QO. Now, when you went into the Methow to launch 
that Methow canal you found the Methow Valley gen- 
erally in a high state of cultivation and irrigation, didn't 
you? 

. Oulyito a small extent. 

Q. Well, take such men as Thurlow and Risley and 
all the whole length of the country, banker, Wetzel and 
Fulton 

A. Risley was the only man practically irrigating— 


the only man you have mentioned that was under the 
portion of the country that we irrigated. 

QO. Well, now, you found when you went in there 
that those men that had been irrigating there for twenty 
years claimed that it required all the way from one to 
four miner’s inches to irrigate an acre of alfalfa, didn’t 
you? 

x. Wes, that is rieht: 

©. And they still claim that, don’t they, or did 
claim it when you left? 
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A. Well, some of them claimed it when I left. 

Q. Well, all of those who had the water claimed it. 
Did you see any of the ranches of those fellows who 
were irrigating at that rate? 

Oh, yes. 

Good ranches, weren’t they? 
Very good ranches, yes. 
Raised good crops? 

cs. 

Witness excused. 

Mr. BURR: That is our case, your honor. 

Mr. SMITH: It is stipulated and agreed, as I un- 
derstand it, between the plaintiff and defendant in this 
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case that the defendant has a prior right over the plain- 
tiff to the use of the water in Salmon Creek for all the 
land that they had irrigated by actual diversion and use, 
and that that use has extended over a period of more 
than ten years prior to the commencement of this action, 
except as to the patch of ground that has been referred 
to, and will be referred to as the rocky gound, that tract 
to remain open to proof as to the time on which water 
has been, used, if at all. 

Mr. CAIN: It is satisfactory with the qualification 
that they are entitled to the use of so much as can be 
used by economical methods. 

The COURT: According to the usual course of hus- 
bandry in that country. 

ENception: 

G. H. WHEELER, a witness called on behalf of the 
defendant, having been first duly sworn, testified as 


follows: 
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DIRECT EXAMINATION. 
By Mr. SMITE: 

©. Wow mame is G. Fl. Wheeler? 

A. Yes, sir. 
©. Where do you live? 

A. Okanogan, Okanogan County, Washington. 

©. What is your business or profession? 

A. Civil engineer, surveyor. 

(. How long have you been engaged in surveying? 
A. Civil engineering, twenty-eight years. 

Q. FHlave you had any experience in irrigation work, 
ditches? 

A. In small ways, yes. No large public irrigation 
work. 

) far. Wheeler, | hand you a map marked De- 
fendant’s Exhibit No. 3, and I will ask you who made 
that map, if you know? 

es, ded. 

©. Are you acquainted with Mr. Bennett's land or 
lands of the defendant? 


A. Yes, sir. 

©. Did you ever make a survey of those lands? 
pe wt did 

Oe O@r apart of them? 

i. ahes. 

©. Was the object of that survey to ascertain the 


number of irrigated acres on that place? 

e Yess sir. 

Q. How did you make the survey—that is, what 
method? 
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A. I used the steel tape and Unions transit, and I 
proceeded with the same methods as I would in mak- 
ing a process survey, and calculated in the matter re- 
quired by the United States Surveyor General’s office 
in determining accurate areas. 

Q. That was latitude departure? 

A. The only system they tolerate. 

©. Mr. Wheeler, would you tell the Court whether 
that map is an accurate representation of the conditions 
as you found them on Mr. Bennett’s place from an 
actual survey in the field? 

fe Tiis, 

©. I wish you would explain to the Court what that 
map represents, that 1s, the light green, and so forth— 
explain the map to the Court. 

A. The light green represents the area which Mr. 
Bennett appears to have irrigated, and which he told 
me he did irrigate, and which shows the irrigated land. 

QO. And what does this you have termed swamp 
land? 

A. That is an area of just as it is named; it 1s called 
swamp land; it is covered with blue grass, and the most 
of it was more or less cat-tails, we call them, whatever 
their true name is—not tules strictly, but cat-tails, cat- 
tail swamp. 

©. How many acres did you find to be in that 
swamp? 

An 2022. 

Q. How many acres did you find to be under irriga- 
tion, and what Mr. Bennett told you is under irrigation? 
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A. ITs 63.39 acres of which .57 acres lay outside of 
his ground and on some one else, or the public domain, 
which he does not claim. Deducting the .57 which he 
does not claim as his own leaves 62.82 net area which 
he irrigates. 

Q. When did you make that survey? 

m. Jimme 21.022,23, 1909 

©. Did you find on that land a piece of ground that 
we have referred to on this trial of rocky ground—I 
mean identify the ground we speak of in that way? 

Rh Ys: 

Q. Is that included in your map of irrigated ground? 

A. Yes, sir. I did not make any distinction between 
what he cultivates and irrigated; I put all irrigated land 
In one area. 

©. Did you see any evidences of irrigation on that 
rocky patch of ground? 

A. Yes, sir. 

QO. What were those evidences? 

A. Oh, a good part of the ground, a considerable 
of the ground is strewn with large boulders, but it 
shows water has been run over it, little indications, 
strong indications of having been irrigated and placed 
under the ditch where he has turned it out; also the 
vegetation, grass, largely natural grass; to a consider- 
able extent timothy, and I think there was alfalfa; I 
won't be positive, though, but I know there was a rank 
stand of forage grasses growing ever it, rocks and all, 
but still bore a considerable crop of forage. 
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QO. Are there patches other than that down in there 
somewheres that looked as though it had not been irri- 


gated, or was dry—that is included in your 

A. I didn’t notice any. My trip on that occasion I 
went around the exterior of the ditch wherever I had 
to go to make a survey. There may have been points 
in there which he had not carried water to and there 
imay not; I can't say. 

Mr. SMITH: I will say to the Court it is admitted 
in the record also it will appear there are two little 
patches in there, marked here that had never been put 
under water. 

©. Have you made any examination of that re- 
cently? 

x. es: 

OQ. When did you make such an examination? 

A. It was about two weeks ago; 1 can’t give you 
the date. 

QO. What was the purpose of that examination, and 
what was the extent of it? 

A. It was for the purpose of ascertaniing what lay 
under the surface that could not be seen from the sur- 
face, what was the character of the sub-soil. 

Q. And what did you do in the way of making that 
investigation ? 

A. Mr. Zediker and myself and Mr. Bennett was 
along. We took a long handled shovel and we put in 
about two hours and a half or three hours digging the 
test pits to a depth of from two and one-half to four 
feet and two inches—that was the deepest one—as far as 
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we could go with a long handled shovel—to ascertain 
what the real nature of that soil was, 

©. Now, would you take a pen or something and 
indicate on that map the place about where you sank 
those test pits? 

A. I know we sank two holes in the orchard, and 
that is indicated here in the north forty; we dug three 
holes in the north forty. I guess that will be sufficient 
description. I can’t say just how many holes we dug; 
we dug perhaps eight in various portions over it. I did 
not locate them on the map, nor take data of each hole; 
that Mr. Zediker did. He took note of the holes, of 
each one, and I did not. 

@. I do notvexpeetyourto be entirely accurate, but 
give us your best recollection of it. 

A. Of the several holes° 

QO. Yes, please. 

Mr. SMITH: In this northerly forty I will say to the 
Court that we show that those investigations had been 
made by three different sets of men, and that is why I 
want to get his down pretty close. 

A. In the orchard we went through about seven 
inches of loam and granite; it was a fine granite wash 
with considerable humous in it, an excellent soil about 
seven inches, though rather porous. Underlying that 
in the two holes we dug was about ten inches of a loose 
gravel and sand. After we got through that we went 
down about two and one-half feet, or as far as we could 
go—I didn't get to the bottom of it—was more loam 
similar to the surface. That was the character of the 
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two holes in the orchard. One other was dug—we dug 
two others in the northerly end; they were of the same 
general character. The details of that Mr. Zediker was 
taking down, and J did not duplicate them. 

QO. Go on and tell the Court what else you found. 

A. We noted the gravel bench lying in the east half 
of the cast side of the tract and near its upper end that 
was very gravelly, but it is irrigated and raises alfalfa. 

Q. What did you find in your test pit there? 

A. All was rocky so that we could not dig into it to 
any considerable depth. It is gravelly, yet if irrigated 
it raises an excellent crop. 

QO. How thick was the soil at that point? 

A. Oh, a matter of a few inches, two or threemes 
four inches; the soil was very thin gravelly; it was gravel. 

Q. After you got through with the few inches on 
the top what did you find? 

A. It was coarser. 

Q. Now go the next places and tell the Court what 
you found. 

A. In the two southerly forties and on the west side 
of the drain from the swamp there was something like, 
I should judge, ten acres that ] had previously spoken 
of, that was covered, to some extent, with boulders, 
large and small; had not been cleared, and had not been 
put in condition for proper cultivation, although it is 
partially cultivated, to the extent of raising a good crop 
of hay, or at least furnishing lots of forage. Down at 
the lower end we went then to a point marked on this 
map—oh, at the lower end of the map there is a large 
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well said to have been dug by Mr. Heizman cribbed up. 
We were unable to see below the surface of the water, 
which stood at that time about five and one-half feet 
below the surface, perhaps six. There was something 
like ten or twelve feet of water in the well. The soil 
there is what [ would call a gumbo, plenty of soil near 
the surface, but the deposits thrown off from that why 
was a mixture of gumbo, and very many— it was full, 
simply loaded with shells of just such a nature as I have 
observed on the borders of fresh water lakes and in 
the vicinity, little snail shells, or fresh water snails, 
that is common. 

QO. Have vou covered all the test pits that you sank? 

A. That I have—they were also similar—that was 
in the country—that looked like loam, a nice quality 
underneath—that was a strata of gravel and that we 
went through it—when we went through it then we 
found more of a soil of a rather porous nature—some- 
times just a little sticky, but usually quite porous and 
the lower end was of a gumbo nature. 

Q. Now, did you find any volcanic ash soil on that 
place? 

A. There was one place in the orchard that I saw a 
trace of voleanic ash. Over the rest of it I did not notice 
any. 

Q. Did you make any water measurements or water 
tests on that occasion? 

A. I, no. Mr. Zediker took some water measure- 
ments; I checked his readings up, but made no figures 
on it. 
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©. Were they from weirs that have been put in one 
of these ditches by some one? 

A. Yes, sir; weirs that we found in, nicely con- 
structed, properly constructed. 

©. What kind of weirs, cippoletti weirs? 

A. Such as the Government usually uses; I wouldn’t 
say what their name is. 

©. Can you show us on the maps about where those 
weirs were located? 

A. One was the lower one, was near the south boun- 
dary of Mr. Bennett's land, one what is marked “M” 
on this plat, and the other was at the point at the upper 
end of the ground, or just below the division weir, are 
the divisions between the two ditches running on each 
side at the point on this map between the letter “M” 
and “O” and the word “land.” 

©. Does the ditch, the main ditch, coming on to Mr. 
Bennett's land as you have shown it there represent the 
intake of the ditch from the creek or point near the 
spillway, or where is that? 

A. Ido not recall any spillway, but that is the main 
ditch that comes from the creek. 

OQ. Thatisomtheimrke: 

A. Oh, no, that is not the intake. The intake is 
about three-fourths of a mile or so upstream. 

The COURT: The ditch runs from north and south 
through the place, does it? 

Mr. SMITH: Yes. 

©. Mr. Wheeler, please tell the Court, if you know, 
how much soil as you found on the Bennett place is 
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adapated to the use and consumption of water—that is, 
whether it requires considerable water to irrigate it or 
a small quantity? 

A. It rums very nicely for irrigating on a gentle 
slope from the creek to the swamp, ordinarily on a slope 
of perhaps six feet in a hundred, and slopes directly 
down from the ditch towards the swamp capable of irri- 
gating nicely a nice slope for irrigating alfalfa, I would 
say. 

©. What do you know about the duty of water in 
that country up there on soil of that sort? 

A. That would depend on the crop which was in- 
tended to raise. 

©. Well, alfalfa, and such crop as you found on the 
Bennett place? 

A. As to the amount being the duty you mean the 
amount of water it would be necessary to properly irri- 
gate it? 

Q. Yes, to the best advantage. 

Mr. BURR: I object to that, your honor, no founda- 
tion having been laid as to knowledge on that particular 
head. 

Tite COURT: Tilrat is probably true. 

Mr. SMITH: It is not a very good foundation. 

Mr. BURR: Well, I will waive the objection. 

The COURT: You may answer the question, if you 
know. 

A. Well, for that purpose, for alfalfa, or timothy, 
on a slope of that nature, and with such a sub-soil with 
gravel lying underneath it I am of the opinion that it 
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would require something more than an inch to the acre 
to grow three crops of alfalfa. I think an inch to the 
acre would be ample, a miner's inch. 

The COURT: What do you mean by a miner’s inch 
to the acre, under what pressure? 

P Sisasinelies. 

Q. Do you know what is customarily allowed in that 
country, if there is any custom, for irrigating that class 
of crop, and that class of land? 

A. A miner’s inch under most circumstances is con- 
sidered the standard. 

@ 4 nance tothe ere, 

He sti ichetontinevache: 

Mr. SMITH: We desire to introduce this map in 
evidence. 

ihe COURT tina sesncceived: 

The map having been admitted in evidence was 
marked Defendant's Exhibit 3. 

Q. This inch to the acre that was under the six inch 
pressure ? 

A. Yes, sir. 

Mir ShITH > What isalle Cross-examiire: 

CROSS-EXAMINATION. 
By Mir “BORR: 

Q. What is the nature of this soil you call gumbo— 
is that clay soil? 

I do not know the composition. 
Sticky soil? 

The chemical elements of gumbo. 
It is sticky soil, isn't it? 
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Mr. SMITH: Will you excuse me a minute. There 
is one thing I did not cover. 

(@. Now where should this water be measured, this 
inch to the acre, as you have given it in this cause—that 
is, at the land—do you mean an inch of the land or an 
inch— 

A. I mean it would require an inch of the land ex- 
clusive of what night stop the water in getting to tlie 
point of actually putting it on he crop. 

Mer. SMITH: That is-all. 

Mr. BURR: QO. Did you notice the crop, the nature 
of the crop below the marsh, Mr. Wheeler? 

me. “GPes, sir. 

Q. Did you notice the character of grass that there 
is there? 

es Ss, Sir. 

Q. I mean in the portion that you testified to as 
being rather rougher than the other below the swamp, 
and down there? 

A. Yes, sir. 

Q. Did you notice the ground at all? 

A. I did, but it was three years ago and I couldn't 
tell you. There was everything—there was absolutely 
everything in the nature of forage on there—alfalfa, 
timothy and natural grass; there is a little of every- 
thing on it. 

©. You spoke of a miner’s inch being recognized of 
the duty of water in that country—do you know of any- 
body in particular that claim a water right for a miner’s 
inch besides Mr. Bennett? 
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A. I spoke in a general way of the farmers trom 
Montana to Idaho, and Montana and Washington gen- 
erally, in the vicinity of which I had been laying out 
ditches for them for the last twenty-eight years—they 
always intend to have at least a miner’s inch, 1f it 1s pos- 
sible to get it, per acre; that is as much a standard as a 
quarter of an inch to the rod on the grade of those 
ditches. 

©. You were not referring to anybody in Okanogan 
claiming a right of that kind? 

A. Not specially, although many in Okanogan whom 
I know have expressed the same sentiments. 

Q. But you do not know of anyone that is claiming 
an inch to the acre except Mr. Bennett in Okanogan, 
do you? 

A. I don’t know that I could specify their names. 

Q. How long have you been in Okanogan? 

7 Twelve years. 

. BURR: That is all. 

vile excused. 

C. M. ZEDIKER, a witness called on behalf of tie 
defendant, having been first duly sworn, testified as 
follows: 

DIRECT EXGAVIDINA TIN 
By MroSMIVEr 
Is your name C. M. Zediker? 
Tt is. 
Where do you live? 
Loomis. 
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A. ‘Twenty-eight. 

©. What is your business or profession? 

A. Irrigation engineering. 

©. Have you ever had any experience im actual irri- 
gation? 

A. I have. 

o ‘helt the Court what that experience has been, 
please. 

A. Well, from the time I was eight years old I have 
been in an irrigated country. During the year since 
1900 I have been identified with irrigation work. Up 
to that time I was working on my father's place in the 
Yakima Valley and adjacent property under the Sunny- 
side canal; between 19 and 1900 I was with the oper- 
ating department and construction also of the Sunny- 
side canal. For seven and a half years I was with the 
Yakima Company of Ione, and at the time the Govern- 
ment bought over the Sunnyside canal from the Wash- 
ington Irrigation Company I returned and again took 
up work on that canal. During the season 1908 I had 
charge of seepage investigations on the lateral system 
of the Sunnyside canal. In the fall of 1908 I came to 
Brewster, and was there until July, 1910, constructing 
and operating what is known as the Shite Stone project 
at Brewster, bought in some twenty-five hundred acres 
of land at that point at the present time. From July 
fo the present time I have been connected with the 
White Stone Irrigation Power Company at Loomis, 
Washington. 

Q. Let me get again how many years you have been 
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engaged in irrigation engineering, actually making 
them with your own hands? 

A. Well, I have done considerable of it; I have done 
quite a little in this country, in the Brewster country. 

©. That is just south of the Bennett place? 

A. That is some several miles south of the Bennett 
place in Okanogan county on the land there not only 
out on the main one, but also lands that would determine 
a coulee. 

©. How many years did you actually irrigate it for 
your father? 

A. Oh, some seven years. 

Q. Did that work consist of the actual spreading of 
water ? 

ev. lidid: 

Q. Have you at any time made any examination of 
Mr. Bennett's land? 

Exe il have, 

©. When did you make that examination? 

A. Omethe 22d day of May, 1912. 

QO. What did that investigation consist of ? 

The COURT: Shorten it up by reference to titevex= 
amination of last witness. He covered it very fully. 

QO. Did you accompany Mr. Wheeler in making this 
investigation ? 

oe laid: 

Q. Tell the Court what you found in the way of 
soil and sub-soil. 

A. On the north portion of the ranch there is from 
six to eight inches of black loam, and underlying this 
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is gravel sub-soil. In some places it is to quite a little 
depth and other places it is not so much. [t is simply 
the effects of a wash coming down from the mountains 
either out of a small creek and spreading out so it is a 
conglomeration of a little of everything, and there is 
probably no twenty square feet at which you will find 
the identical layer that you will find on the other; it is 
simply a mass. 

©. Mr. Zediker, did you preserve any samples of 
the sub-soils that you encountered ? 
No, I did not. 
All right. I thought likely you had. 
io. 
All right; go ahead and explain. 
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On the north of the swamp there is a very rocky 
point, in which we could not get down any depth on 
account of the boulders; and the south of the place we 
did not dig any test pits, for there on that there was 
a well there which gave ample evidence of the char- 
Meter of the soil at thatvend of the farm. 

©. What did you find the character of the soil to be 
at that end of the farm from digging from the well? 

A. Well, it was gumbo, a blue soil with shells in it, 
seemingly the effect of sediment from a lake some past 
time. 

QO. Will you tell the Court whether you, in your 
opinion, know the duty of water for irrigating alfalfa 
and for those crops, both from actual irrigation and 
from what your book speaks, and what you have ob- 
served? 
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A. Well, I think Ido. I kept the record theiiaye 
seasons on the Brewster ditch and we have there two 
characters of soil. One is a sort of voleanic ash out on 
the main Brewster flats. There is a second class of 


soils lying between the coulee walls and 

OQ. That would be something like the coulee walls 
of the Bennett place? 

A. Yes, similar to that. There is a creek running 
down through a canyon, and they irrigate there and 
on along the foothills west of the town of Brewster. 
During the season of 1911 I had charge of the irriga- 
tion of the lands on what was known as the company 
ranch there, embracing this coulee, on which an or- 
chard and alfalfa was growing. The character of the 
soil was practically the same as in all these canyon beds. 

Q. Tell the Court what in your opinion is the 
amount of water necessary to produce crops of alfalfa, 
timothy, clover and such crops as Mr. Bennett is grow- 
ing there on his land to the best advantage? 

A. I would say one inch to the acre delivered at the 
land. 

Q. Under what you mean a miner’s inch? 

A. A miner's inch and four inch pressure. 

Q. Now, did you make any investigation as to loss 
of water in transportation to Mr. Bennett’s place or 
hear there? 

me it did 

©. Would you take this map marked Defendant's 
Exhibit 3, and show the Court where you made those 
tests, and how and what they were? 
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A. There is the three foot cippoletti weirs in the 
Spring Coulee ditch at the diversion of the Bennett and 
Heizman ditch—that is, I should say about forty feet 
below the point of the diversion of the Bennett and 
Heizman ditch. There is another weir down near the 
south line of Mr. Bennett's place in the Spring Coulee 
ditch, | would judge it is about the point marked “RK” 
here on this map; there are three foot cippoletti weirs, 
the standard. 

Q. In good condition, were they? 

A. In good condition. 

Q. What was about the general size of that ditch 
between those two weirs? 

A. Well, it was two and one-half inch, I should say, 
at the bottom. 

Q. And did you measure the amount going from 
the upper weir? 

mm I did. 

Q. And was there any water being diverted, turned 
out of the ditch between the upper and the lower weir? 

A. There was at the time I went there. 

Q. Well, I mean at the time you made the measure- 
ment ? 

A. At the time I made the measurement there was 
not. 

QO. What volume of water did you find going over 
the upper weir? 

A. Three and six-tenths cubic feet. 

Q. And what did you find going over the lower 
weir when you measured it? 
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A. Two and six-tenths. 
Q. There was a loss in transportation of one cubic 
foot? 
One cubic foot. 
And what is the distance? 
Why, less than a mile. 
What character of soil did you find on Mr. Ben- 
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nett’s place; that is, was it volcanic ash, or what was it? 

A. No, sir, it was not. 

QO. What was it? 

A. It was what we term a granite soil. 

Q. Black granite? 

A. There is a deposit on top, intermixture with gran- 
ite, leaf mold which comes down from these mountain 
springs and underneath of it was this decomposed gran- 
ite. The soil in general could be termed decomposed 
granite soil. 

Q. This ditch where you made this measurement of 
water, that traversed land of the same general charac- 
ter as you examined? 

er litealral: 

CROSS EXPOTINA TION. 

By Mr. BURR: 

Q. You are connected with the White Stone project, 
Mir. Zediker? 

A. Tain. 

Q. Are you familiar with the duty of water at the 
White Stone project? 

A. You are speaking of the— 

QO. Tracts thatyou made— 
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A. At Brewster? 


Q. Yes. 
a. Tam. 
Q. The duty of water is one sixty acres a foot on one 


hundred sixty acres? 

A. That is what the contract. 

Q. That is rather high and dry, isn't it? 

A. That is very dry, enough you cannot grow any- 
thing of an orchard with that quantity of water on that 
project. 

(). There are no friendly slopes to give it additional 
precipitation up there? 

A. The precipitation secured in this country in the 
summer time is a detriment rather than a benefit. 

©. That is a novel doctrine; I am glad to hear that. 

A. For this reason; that there is not sufficient precip- 
itation at any time that the moisture goes down, but it 
forms a crust on the surface of your ground and has a 
greater tendency for evaporation. We have sixty-five 
acres there in orchard there at Brewster and from our 
experience every time we have a little shower it is a case 
of cultivate your land immediately, or we lose consid- 
erable. 

Q. It is an incentive to proper cultivation then, is it 
not—when you cultivate that make a nice mulch which 
holds the moisture? 

o Certainly. 

Q. That is all on that point. How much water do 
you figure you are going to get for the project, the White 
Stone project I referred to? 
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A. We do not get very much there. 
Q. What is your regular supply of water? 
Ee ‘From creeks: 
Q. I mean how much do you figure that? 
A. I don’t know whether that is really—those figures 
are rather confidential. 
Q. No, I will withdraw that. You say you took no 
borings on the south part of Mr. Bennett’s ranch? 
A. Wo, sir. 
©. Where were those borings located? 
A. Up in the northern portion. 
Q. Weren't they located practically at the outlet of 
a slough coming down a canyon, draw coming down a 
inountain side? 
A. No, they were not. 
Q. Just where were they located? Can’t you give us 
an idea about where you bored? 
A. Wemadea couple of borings there in the orchard. 
©. Where does that creek come in? Right in iene 
does it not? 
Mere is Deep Creek: 
Did you make any borings down here? 
I did, yes, sir. 
How many up there? 
Tamade thaeesthere: 
Did you make any over here? 
I made one in the ditch about here. 
In the ditch? 
esr sit: 


OD FO PO PO PO YS 


Any on the irrigated land? 
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A. No, sir. 

©. Now, the discharge from there spreads out fan 
shape, does it not? 

m®. “it does. 

©. Inother words, it puts a little different feature on 
the country than you would find down below the swamps 
for example, does it not? 

A. It does at that point. It would be a different 
character of soil than the lands lying immediately below 
the swamp, but not the lands lying along the Spring 
Coulee ditch below the swamp and along the ditch line 
of Bennett and Heizman canal. 

QO. The well you referred to in your testimony is that 
the well on Heizman's place just across the line? 

A. Well, I presume it is. 

©. Did you ever investigate below the surface of the 
soils as to the alfalfa roots? 

A. I did not. . 

©. Ido not mean on his place, but I mean in general. 

=) Sir oh, I havenot. 

Q. You know alfalfa roots have been known to grow 
down eighty feet to water, do you not? 

A. I know that; I also know in the Okanogan coun- 
try at Brewster on the same character of soil that we 
had a spring there and we had a creek running through 
the place and the land in question was not over eight feet 
above the creek, and we could hardly put enough water 
on the land to grow three crops. 

mr. BURR: That will do, Mr. Zediker. 

Mir. STH: That is all. 

mT WSS EXCUSED. 
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A. P. WHEELER, a witness called on behalf of the 
defendant, having been first duly sworn, testified as fol- 
lows: 

DIRECT EXAMINATION. 

Byatt SMM, 

Your name is A. P. Wheeler? 

Yes, sit. 

Where do you live? 

Conconully, Okanogan County. 

How old are you? 

Forty-three. 

What is your business or profession? 
Civil engineer. 
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How long have you been engaged in civil engi- 
neering? 

A. About thirty-three years. 

©. Have you ever had any experience in connection 
with irrigation work? 

A. Yes, sir. 

Oe viierer 

A. In Lewiston County, Montana, as superintendent 
of the Dearborn Canal Company, a corporation, later 
taken over by the State and identified with both corpo- 
rations and the State of Montana. 

©. What were your duties on that canal? 

A. As superintendent for the corporation for about 
nine years consecutively. 

Q. Superintending what? 

A. The maintenance, delivery and sale of water, de- 
livery of the water and collection. 
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©. And have you had some experience in the Okan- 
ogan country also? 

A. Yes, sir, a limited experience there. 

©. Do you know what the miner's inch of water is, 
four or six inch pressure? 

ae Mos, Sir. 

@. Did you ever make any physical examination of 
the land of Mr. Bennett's involved in this case? 

me ots, sir: I did. 

Q. When did you make that examination and with 
whom did you make it? 

A. On, I believe, the 4th day of April of this year, 
I made an examination of the character of the soil with 
Mr. Bennett. 

Q. Tell the Court what that examination consisted 
of, what you found? 

A. The first test pit was made in the orchard. The 
first two had a depth of between thirty-six and forty- 
four one hundredths inches, and about six inches of soil; 
we found about six to ten inches of soil on top with a 
strata of from twelve to twenty-four inches of gravel un- 
derlying that, and in one place we did not succeed in 
getting through the gravel—while the next place in the 
orchard we got through the gravel and encountered a 
sandy loam underlying a strata of gravel. Then we pro- 
ceeded east and north and tested the northern portion of 
the ranch across it to the easterly boundary, and we 
found on an average of about twelve inches I believe, 
of loam through the central portion of the northerly part 
of the ranch, of the northerly forty underlaid in that 
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place with a strata of from twelve to twenty inches of 
sand and gravel intermixed of decomposed granite and 
quartzite. Then along the easterly boundary, which is 
in alfalfa at the present time, several test pits were at- 
tempted there, but the ground being composed of large 
wash boulders made it very difficult to get holes down to 
any considerable depth, and several holes were aban- 
doned after going down some thirty inches or two feet 
on account of striking large boulders, and we proceeded 
down to a point just at the northerly edge of what is 
known as the swamp. 

Q. Which edge? 

A. A low marshy section, and in the edge of the 
tules, or cat-tails, as they are locally known, I sank a test 
pit there between four and five feet, and I found about 
fifteen inches of loam on the surface, and _ thirty-four 
inches, I believe, of sand and gravel underlying the 
loam, very loose, and coarser gravel underlying that 
down to the bottom of the hole. 

Q. Did you preserve any specimens of any of those 
diggings down there? 

Samples from those holes? 

WES. 

No, sir, I didn’t. 

Well, proceed with your work. 

Then on further south—in proceeding south 
from that point and west I attempted to sample the west- 


PIO PIO > 


erly side where the surface is covered quite thickly with 
large boulder wash; I found it impracticable to dig any 
test pits along that westerly side on account of the heavy 
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boulder wash. \We did sink, however, in all, eight holes 
down toa depth of from three to five feet altogther, that 
I made a note of their character of soil. Then going 
down to the southerly boundary in about the center of 
the Bennett ranch, just over the fence, or the boundary 
line, as I supposed it to be, Mr. Heizman had a well that 
he was digging for water, I suppose for pumping pur- 
poses, which was down at a depth at that time of about 
thirty feet, and noted the character of the soil all the 
way down to the bottom of that to a depth of twenty feet. 
We dug no further test pits otherwise than to come back 
up the grain from that point north, just dug back to the 
tule swamp. 

Q. Does that conclude your investigation ? 

A. Yes, sir, I think that is all the investigation we 
made. 

QO. Well, Mr. Wheeler, does the kind of soil and sub- 
soil you found on the Bennett place retain water, or does 
water run through it rapidly? 

A. You refer to the strata of loose gravel and sand? 

Q. What I am trying to get at now is what you found 
there on this place. 

A. It was quite porous. All of the northern part of 
the ranch was underlaid with very porous strata. 

the COURT: 1 don’t care for you to repeat the de- 
scription. Whether it will take much or little water is 
the question. 

A. Taking—considering the whole? 

© Yes. 

A. It will take more than the usual amount of water 
for land situated in a place as that is situated. 
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Q. Now, in your opinion, and from all your experi- 
ence, and from whatever source derived, technical or 
actual, tell the Court what, in your opinion, should be 
the amount of water received by Mr. Bennett to grow 
the kind of crops that he is growing there, to the best 
advantage, the water delivered at his land. 

A. On how much land? 

Q. Well, say per acre. 

The COURT: Hemrintich per cere: 

A. Am [I to consider the whole irrigated acreage? 

The COURT: The part under irrigation, excluding 
the swamp. 

A. May I be permitted to ask how many acres there 
are? 

The COURT: You can put it in so many actesuaeem 
or miner’s inch. Which ever way you put it makes no 
difference how many acres there are. 

A. The reason for asking that is that it would be im- 
possible to irrigate ten acres with ten inches. A hundred 
acres might be irrigated with a hundred inches; the 
amount of water would depend upon the area, the acre- 
age. 

The COURT: Well, there are about fifty or sixty 
acres, then. 

©. Well, we will say sixty-two acres. 

A. I would judge that that soil would require for 
the proper irrigation of alfalfa and timothy, which | 
feund growing on there, at least one miner's inch to the 
acre. 

©. Under what pressure, four or six inch? 
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A. Under six inch pressure. 

©. That volume at the land? 

A. Af the land. 

CROSS EXAMINATION. 

By Mr. BURR: 

©. Mr. Wheeler, were these borings that you made 
the same as were made by the witnesses at first who 
mere examined? 

A. Beg pardon? 

QO. The borings you made by your independent in- 
vestigation or were they made the same as the borings 
that were made by the other witnesses? 

A. I dug the holes myself. I didn’t see any signs of 
any other holes having been dug there. 

QO. Now, as I understand your testimony—I am noi 
sure whether I am getting it right or not, very briefly: 
You dug in the orchard? 

ey Yesy sir. 

QO. Then you went across here, and then down this 
side 

me Yes, Sir. 

Q. Keeping fairly well toward the ditch? 

A. Over on this side, along here is, if I am not mis- 
that is about four or five feet 


fieen, 1s the alfalfa 
higher. Is this the swamp? 

© Yes. 

A. And we dug test pits all the way around here. 

Q. Around the boundary? 

A. No, not around the boundary, but across it so as 
to take a general sampling of it, and so some over here, 
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and came back and some over here and then went right 
down here at the edge of the swamp; then proceeding 
along down here to this other, this rocky ground, then 
over into the field down here to this point, and came back 
up along this side, and over to this, up to the swamp, 
back right through the swamp. 

©. How many borings all together? 

A. Why, that we succeeded in sinking down to a 
good reasonable depth of from three to five feet, eight 
holes. 

Q. Eight holes? 

A. Yes, other short ones that we failed to get down, 
that I made no mention of, quite a good many of those. 

©. How many did you put on this bench over on this 
side of the orchard, if you recall, the bench to the south- 
east of the orchard, I mean—it is practically the east 
portion of the land, above the swamp, that I refer to. 

A. How many? 

©. How many did you put on that bench? 

A. The bench emerges from a flat so I am unable .to 
answer that definitely ; but on the bench proper one hole 
down and several attempts which were too rocky to get 
down. A little higher up we succeeded in getting two 
holes well down. A little further north, you might call 
it the bench, or where the bench emerges in the valley 
bottom. 

Q. Then, did you put any, some borings on that rocky 
which is better shown on here, this portion? 

A. ‘T failed; I tried to. 

Q. Now, on this rather high land to the west of the 
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marsh near the rocky land but below the little diteh, did 
you put some borings there ? 

A. To the west? 

©. To the west of the swamp; I mean the bench 
along there that slopes down quite rapidly? 

A. That is where the hay stacks begin? 

.) Yes. 

A. Thatis just what I referred to. We tried to sink 
some there, but this was too rocky. 

©. You didn't attempt any in this rocky land proper? 

A. More than to find what little soil there was, to 
find and determine the character of it. 

Mr. BURR: I think that ts all. 

Pa. SMT: That iseall, Mir. Wheeler. 

Mr. SMITH: Our stipulation might well go, might 
be construed to include titles to our land; I don't believe 
it did and in that case I shall have to make proof unless 
we can stipulate we are also owners of the land. 

Mr. BURR: I will stipulate in reference to that. 

F.C. PAINE, a witness called on behalf of the de- 
fendant, having been first duly sworn, testified as fol- 
lows: 

DIRECT EXAMINATION. 

By Mr. Smith: 

@ Is wour native F. C. Paine? 

Ee ‘lt is. 

©. Where do you live? 

A. I live about a mile and a half above Okanogan, 
along Salmon creek. 

©. The town of Okanogan? 
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A. Yes, sir; the town of Okanogan. 

Q. Between the town of Okanogan and where Mr. 
Bennett lives? 

A. Yes, sir. I live about two miles from Bennett’s 
place. 

©. How old are you? 

A. Iam about thirty-seven years old. 

QO. What is your business? 

A. I ama rancher at present. Previous to that I 
was engaged in engineering work, mining and civil en- 
gineering work for about nine years. 

QO. Were you some time Water Commissioner for 
Okanogan County? 

A. Iwas Water Commissioner for Salmon creek two 
seasons, 1909 and 1910. 

Q. What experience have you had, Mr. Paine, at 
irrigation engineering, and what have you had at irri- 
gating and spreading water? 

A. Well, as to the spreading of water I had consid- 
erable experience in 1902 with the Bay City Water Com- 
pany in California measuring water. Since then I have 
had more or less to do with miner's property as to the 
actual spreading of the water during the last year I have 
lived on my ranch where I irrigated it last year. 

Q. Was that your first experience at actual irrigat- 
ing yourself? 

A. That is my first experience in actual spreading 
the water. I was raised on a farm, however. 

Q. Have you made any study of the duty of water? 

ig 


Yes, sir. 
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©. You know where the Bennett land is, [ believe 
you say? 

m=. Ps, Sir. 

(. Did you make an examination of that land a few 
days ago with a view to ascertain the soil, sub-soil over 
tlie ranch ? 

A. 1 think it was in May, 1907. 

The COURT: This testimony is largely cumulative; 
I do not think it is necessary to go into it. 

Mr. SMITH: There is one additional thing. I think 
Mr. Paine has sample. 

The COURT: Ido not care anything for that. You 
could probably find forty samples on forty acre tracts. 

Q. Tocut it short, from your experience, from every 
source, what in your opinion is necessary for Mr. Ben- 
nett to have for the irrigation of his land, at his land, 
for the production of the kind of crops they were grow- 
ing there, to the best advantage? 

A. From my experience—from my experience with 
my alfalfa, I should judge it would take considerably 
more water than I have in order to raise alfalfa suc- 
cessfully—that is, my place 1s only a small percentage 
of it in alfalfa and the rest is in young trees. The greater 
part of the water is used on the alfalfa—that is, more 
water per acre is used for alfalfa than on the trees—and 
I should judge it would require about double what I have 
to raise alfalfa successfully. 

©. That would be about six acre feet? 

A. In that neighborhood. Probably it would be five 
acre feet on the land. 
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Q. A miner's inch, or something like that? 

Be es. 

Q. How do you manage your irrigation? You and 
Mr. Shaw irrigate together, do you? 


A. Yes, sir. 
Q. You bought a part of his place? 
mY | Y Cousin 


Q. Tell the Court how you and Mr. Shaw manage 
your irrigation then. 

A. We have about thirty-four and one-half acres for 
water there and when one irrigates he takes all the 
water and irrigates until he gets through with it; then 
the other takes it, he irrigates until he gets his land ir- 
rigated; we rotate backward and forward. 

Mr. SMITH: I think you may cross examine. 

CROSS XADIINA TION: 

By Nir. Bi. 

QO. Mr. Paine, did you take any measurement of the 
water when you were water commissioner past Mr. Ben- 
metts place? 

A. No, sir. 

©. Just measured the head of the Spring Coulee 
ditch ? 

A. Head of the Spring Coulee ditch is the only meas- 
urement that I made. 

Q. You had no information other than through that 
course? 

A. No, sure 

QO. If there was any water loss between the two 
places that has been described, in the course of that 
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ditch, from about the head of Mr. Bennett's place to 
near the foot of the place where would that water go— 
if there was a leakage described there where would that 
go? 

A. I think it would be impossible to tell where it 
would go. The general formation of that country it 
usually drops down out of sight, and that is all we know 
about it. Of course there are places where it goes down 
and comes up. 

Q. Doesn't that go down on Mr. Bennett's ranch? 

A. It might, or might not. 

©. Doesn't that water escape down on Mr. Bennett's 
ranch? 

A. It might not. 

Q. In the investigations on Mr. Bennett’s farm, the 
investigations that you made, did you find any gumbo 
that you described ? 

A. I didn't see anything that could be called gumbo, 
unless it was something that came out of the Heizman 
well, there is a kind of blue sticky mud—I wouldn't call 
it a clay; it is more of a lake deposit, something of that 
kind, sediment. 

or. BURR: That is all, Mr. Paine. 

MATNESS EXCUSED. 

Mr. BURR: Iam willing to stipulate that there has 
been a marsh at the present site since the country was 
taken up approximately twenty years ago. 

FRANK CARPENTER, a witness called on behalf 
of the defendant, having been first duly sworn, testified 


as follows: 
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Bylvir. SMITH: 
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What are your initials, Mr. Carpenter? 

D. FE. Carpenter: 

Where do you live? 

Riverside. 

That is in Okanogan County? 

Okanogan County. 

Do you know where the Bennett land is? 

I do. 

And is there a ranch north of it and adjoins it on 


north that is known as the Carpenter ranch? 


My mother’s ranch. 

Did you live on that ranch for a number of years? 
Ves, cir, 

Were you born and raised there 

No. 

How many years did you live on that ranch? 
About sixteen or seventeen years. 

Did you do any irrigating on that ranch? 

I did. 

By the way, you folks and Mr. Bennett and some 


other people who took out the Spring Coulee ditch orig- 


inally, were you? 


A. 
O. 
A. 
O. 


We were, yes, sir. 

For how many years have you been irrigating? 
Well, I should say about fifteen years. 

And that consists in the actual work of irriga- 


tion, spreading the water? 


A. 


Well, off and on, yes. 
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©. Do you know what a miner's inch of water is un- 
der six inches pressure—that 1s about volume? 

A. That is a square inch under a four or six inch 
pressure. 

(). Well, it is under six inch pressure? 

Re Sik hich. 

©. And from your experience of irrigation you 
would know about the volume? 

me Wes; sir. 

@. Of an inch of water. Now where has your fit- 
teen years of irrigation been practiced ? 

A. Practically on the place adjoining Mr. Bennett's 
on the north. 
How long have you known Mr. Bennett? 
Well, I should say about eight years. 
Ever since he came to the country? 
Ever since he came and bought the ranch. 
What kind of a farmer is Mr. Bennett—that is, 
is he a good farmer or not? 
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A. Well, I consider him pretty fair. 

Q. What kind of crops has he been raising there, 
that is as to quality, whether good crops or poor ones ? 

A. He has been raising pretty good crops, consists 
of alfalfa principally. 

©. Mr. Carpenter, did you ever see on Mr. Bennett's 
place any indication of what you thought or took to be 
too much water being used? 

ee We did not. 

QO. Would you say to the Court, in your opinion, Mr. 
Bennett has made a reasonable and judicious use of the 
water ? 
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A. | walk 

Q. From your knowledge of Mr. Bennett's land and 
working on the ranch adjoining over on the north, how 
much water do you think would be necessary per acre 
to produce alfalfa, timothy and clover to the best advan- 
tage on Mr. Bennett's place? 

A. Well, it would take a miner’s inch to the acre. 

©. Utider four omsieineh pressure’ 

A. Under six imehepressure: 

Q. Where would you want that water, at the land or 
up at the spillway? 
Right at the land. 
Do you know the swamp on Mr. Bennett’s place? 
pecs. Sioa 
How long have you known of that swamp? 
Well, for twenty-three years. 
It was there when you got there? 
It was there when I got there, yes, sir. 
And was the Bennett place taken up, as we call 
it, homesteaded or settled on by anyone at that time? 

A. Tewas. 

QO. Mr. Smyth? 

A. Mr. Smyth. 

Q. Since you have known about that has it in- 
creased any in size, to your knowledge—can you say it 
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has increased any in size? 

A. Itvhas not: 

Q. Have you any information or opinion as to 
whether it has decreased? 

A. Well, I do not think it has much. 
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©. It has been staying about the same? 

A. About the same; sometimes it is under water, and 
sometimes it 1s very near dry. 

©. Have you ever had occasion to pay any attention 
to the sub-soil on Mr. Bennett's land, and which is up 
there near your mother’s and your mother’s property, 
the Carpenter ranch? 

A. Well, underneath where they set the fence poles, 
put a fence across, there would be probably cight or ten 
inches good soil black loam; underneath the gravel. 

Q. Now, did you raise alfalfa in that kind of soil 
there? 

A. Yes, sir. 

©. What was your observation on your place as to 
whether it took a lot of water to irrigate that alfalfa or 
not? 

m. It took lots of it. 

Q. And what was your observation as to whether 
your water got away from you rapidly or not? 

A. Well, there is part of the land that was kind of 
sloping, it would take more water of course than that 
which was level. 

Q. I am trying to get at specially whether it seeps 
into the ground rapidly and got away from you? 

A. Yes, it did in places. 

©. Do you know what we have been referring to 
here from time to time as the rocky part of Mr. Ben- 
nett’s land? 

ee 1 do. 

©. Did you ever see him irrigating that? 

mx I did. 
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When did you first see him irrigating that? 
That was about five years ago. 

And what was he irrigating then on this land? 
He was irrigating his alfalfa. 

I mean on the rocky part. 
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He was there irrigating alfalfa just below the 
rocky part, right down through the rocky part to the 
alfalfa. The rocky part was also irrigated to get the 
water to the alfalfa below. 

Q. \What was growing on the rock patch in the way 
of grass 

A. Well, there was wild grass, clover, timothy and 
some alfalfa just occasionally. 

QO. What did Mr. Bennett use that ground for, to 
your knowledge? 

A. Well, he mowed off it, and pastured the balance. 

©. How many years do you know of his mowing it? 

A. Well, he mowed it, the lower portion of it, every 
year. 

©. Iam referring now to the rock patch which is 
under the road. 

A. A portion of the rock patch last year, it was all 
mowed, rock patch all around amongst the rocks. 

QO. Well, what are the facts as to whether he used 
that a good deal for pasture? 

A. He pastured it when the hay was cut. 

©. Mr. Bennett was in the cattle business there for 
a good many years? 

A. He was. 

Q. And turned his cattle in there in the fall? 
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Be = ess sir. 

©. low long has it been since you lived in the imme- 
diate vicinity of Mr. Bennett's place? 

A. It has been about seven or eight years. 

or. SMITT: That is all, | believe. 

(Whereupon Court adjourned until Saturday, June 


Met, at 10 o'clock a m:). 


Saturday, June Ist, 10 A. M. 
FRANK CARPENTER resumed the stand for 
CROSS-EXAMINATION. 

By Mr. BURR: 

©. Mr. Carpenter, you testified as to how much 
water was necessary on Mr. Bennett’s property yester- 
day. Did you ever take any measurements of water 
yourself? 

A. Not much, no. 

Q. Mr. Carpenter, the land that you are farming is 
in what kind of crop? 
In alfalfa and clover. 
Almost all alfalfa and clover, is it? 
Yes, sir, and timothy. 
Is that land level? 
It is principally level, yes. 
Do you think it is about in the average condition 
for alfalfar 

A. Pretty fair shape. 

O. Would you say that the land is in as good condi- 
tion as Mr. Bennett’s ? 

A. Well, yes. 


> PO > 


160 United States 


Testimony of Frank Carpenter. 
Q. I was referring to the Carpenter place—I think 
it is in the name of your mother, is it not? 
Yes, sir. 
That is in alfalfa, is it, largely, and clover? 
Yes, alfalfa, clover and timothy. 
That is leveled for cultivation? 
Yes, sir; that is what I was referring to. 
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I am asking you some questions in regard to the 
other property up there near Mr. Bennett’s—that is not 
what you would say about the average condition of the 
alfalfa of the country? 
Yes, I believe. 
You think it is as good as the average? 
Yes, sir. 
You think it is any better? 
Well, it is just as good anyway. 
Is Mr. Bennett’s land in forage crop in as good 
condition as yours? 

A. Yes, sir. 

Q. As a matter of fact, isn’t the lower endvoniae 
Bennett’s place very much inferior to yours? 

A. Well, the lower portion may be. 

Q. It is not very inferior to yours in cultivation— 
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that is, the Carpenter ranch? 

A. Well, the southern portion, yes. 

Q. Isn't it, as a matter of fact, very, very rough and 
got to put in an awful lot of water to hit the high places 
in order to make it profitable? 

A. Well, maybe in some portions of it, it is pretty 


rough. 
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@. Is there not fifteen or twenty acres of it in that 
condition down below the swamp? 

A. No, I do not think it. 

©. Mr. Carpenter, how long have you lived in that 
country ? 

A. In Okanogan? 

Q. Yes, in the Spring Coulee district ? 

A. Came to Okanogan in 1888. 

©. And Mr. Bennett's principal business was irri- 
gating at that time? 

& lle was. 

Q. And he was irrigating that same land? 

A. No, not that same piece: above there. 

Mr. BURR: That ts all. 

Mr. SMITH: That is all. 

Witness excused. 

Mire COURT: The testifneny thus far refers to the 
amount of water necessary at the point where it enters 
the land. I am of the opinion it will be impracticable 
until finally decreed to make the water at that point. It 
seems to me it will be practically at the intake. \What- 
ever the allowance 1s you will have to account for in 
the testimony. 

Mr. BURR: I think we can probably stipulate that. 

The COURT: I just want to have the testimony in 
such condition that a decree can be entered so that the 
water can be measured at the proper place. 

Mr. BURR: I think we can stipulate that so that it 
will be satisfactory, Mr. Smith. 

mir. SMITH: Yes, I think so. 
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BYRON MUNSON, a witness called in behalf of the 
defendant, after being first duly sworn, testified as fol- 
lows: 

DIRECT EXAMLNA TION: 
By Mr. SMITH: 
Your name is Byron Munson? 
Ves? si: 
How old are you? 
Thirty-six years old. 
Where do you live? 
Okanogan County. 
Where with reference to Mr. Bennett’s place? 
Two miles below Mr. Bennett. 


OPO PO SO SHO 


There is just one ranch that intervenes Mr. Ben- 
nett and yourself? 

B® Yes. sir. 

Q. How long have you lived on that ranch where 
you now live? 

A. Twenty-four years. 

Q. Do you practice irrigation on that ranch? 

AM Yes, sit. 

Q. And has this ranch of yours below Mr. Bennett 
an extension on down to Spring Coulee? 

A. Yes, sir. 

Q. How long have you been practicing irrigation 
on your place? 

A. Twenty-four years. 

Q. And have you been actually irrigating the ground 
yourself for that long? 

A. Wes, sin. 
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Q. And how does your land compare with Mr. Ben- 
nett's, that is as to soil and climatic conditions, and that 
sort of thing? 

A. Why, it is just about the same. 

©. as to the porous condition, do you think there is 
any ditference—that Mr. Bennett's is more porous or 
yours more porous? 

A. No, I think they are just about the same. 

@ What have you been irrigating for the last 
twenty-four years? 

A. Alfalfa. 

©. Do you know what a miner's inch of water is? 

FY. Yes, sir. 

©. How long have you been acquainted with Mr. 
Bennett's land? 

®, About eight years, I think. 

@. Well, | don't refer particularly since he has 
owned it, but that tract of land I am asking you, you have 
known it ever since you have been there? 

A. Ihave known it ever since I have been there, for 
twenty-four years. 

> Well, fronw your experience as a practical irri- 
gator on your land, land similar to Mr. Bennett's, what 
in your opinion is the volume of water necessary for 
Mir. Bennett to have for the growing of alfalfa and 
other hay such as he is growing there, delivered on the 
land? 

A. Well, the least that I could—would be a miner's 
inch measured out on the land. 

©. Under what pressure? 
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A Six iene pressure, 

Q. Do you believe that that amount is reasonably 
necessary for Mr. Bennett to have on his land for the 
erowing and maturing of his crops to the best advan- 
tage? 

A. Well, I believe he would raise more hay and 
better hay if he had an inch and a quarter on that 
gravelly soil. 

Q. There is a swamp on his place, Mr. Munson, I 
believe ? 

A. -Yes, sir. 

©. How long has that swamp been there to your 
knowledge? 

A. Well, the first time I ever seen that swamp 

The COURT: It was admitted it has always been 
there so far as this case is concerned. 

Mr. SMITH: Well, if that is the understanding of 
it, 1 wall abandon that. 

Mr. SMITH: Q. Do you know a piece of ground 
on Mr. Bennett’s place referred to as the rock patch? 
Yes, sir. 


Do you know of that being irrigated? 

Yes, sir. 

When do you recall first seeing that irrigated ? 
It has been about seven years. 
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Are you acquainted with land generally around 
in that country and under the Okanogan project? 
A. Why, I have never been very much on the Oka- 
nogan project, no, but I have been over the land some. 
Q. Is that land any more rocky than a great deal 
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of other land in that country for which the Government 
has appropriated water, and has been taken up and be- 
ing irrigated—rocks cleared off ? 

A. No, I do not know as it is. 

Q. In your opinion is that a valuable piece of land? 
Can the rocks be taken off? 

my Yes, sir. 

(). Have you ever had any occasion to observe the 
loss of water in transmission through the ditches from 
that Spring Coulee ditch? 

WY. Yes, sir. 

Q. I wish you would tell the Court what you have 
observed in that regard. 

A. Why, I had a stream of water running in there, 
irrigating ditches running down through the coulee, 
had to keep one of my flumes, keep it from drying up, a 
small stream and Mr. Mennen measured it and he says 
there was six or cight inches of water in it, and it evap- 
orated. 

Q. What is the fact as to whether that ground 
through the coulee there, Mr. Bennett’s place, Heiz- 
man's and yours is porous and takes lots of water? 

ae «YS. 

Q. Have you never examined the soil on Mr. Ben- 
nett’s place? 

me Wesysir. 

QO. What did you find? 

A. Why, [ found on the top black loam and under- 
neath that a layer of a kind of granite gravel. 

@he COURT: That has been gone into quite fully, 
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and I don't know whether the Government is going to 
contradict it or not. 

Mr. SMITH: I imagine they won't. 

The COURT: Has the land been irrigated during 
those years? 

A. Over in the Meadow Valley irrigated two differ- 
ent seasons. 

The COURT: On your own place there below Mr. 
Bennett's? 


A. Thirty-five or forty acres, T should judge. 


CROSS-EXAMINATION. 
By Mr. BURR: 

Q. You testified in regard to the amount of water in 
your judgment is necessary—did you ever measure the 
water? 

A. Ido not know as I have. 

Q. Are you familiar with the property purchased 
byein, Lee Cock? 

Yes, sir. 

What kind of land is that? 

Why, it is porous, gravelly soil. 

Did you sell that property? 

Nes cir. 

Did you sell him the water right? 

ics oil. 

Didn't you sell him a water right of three-fourths 
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of @ imimer S$ incl: 
A. Yes, sir. 
Q. You testified a portion of Mr. Bennett's ranch 
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was put in about seven years ago—when was the rest 
Of it put in—it was earlier than that, wasn’t it? 

A. Just this rock patch, | am speaking of. 

©. How much earlier was the rest of it put in? 

A. Well, I couldn't say exactly, about fifteen years, 
I think. 

©. About fifteen years before; seven years ago or 
fifteen all together? 

A. Fifteen all together. 

QO. What do you recall about first seeing that rock 
patch irrigated—was about seven years ago? 

A. It is about seven years ago. 

QO. How do you recall it was just seven years? 

A. Why, I was there working helping Mr. Bennett 
put up a crop of hay. 

Mr. BURR: That ts all. 

RE-DIRECT EXAMINATION: 

By rir. SMITH: 

Q. You were asked something about selling a piece 
of land, of your land, to Lee Cook? 

i Yes, sir. 

Q. Anda water right for three-fourths of a miner's 
inch—was that under six inch pressure or was that 


A. I think it was, yes, sir. 

QO. What was that land sold for—that is what kind 
Of a crop? 

A. He has got an orchard on it now; he raises some 
stuff. 

©. Fruit land? 

i res, Sir. 
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©. Has the water ever been measured to him? 
A. No, Sir. 
Mr. SMITH: Thats all. 
RE-CROSS-EXAMINATION. 
- By’ Mr. BURR: 
Q. He is raising something else besides orchard 
there, is he not? 
He is raising some stuff between trees. 
What is it? 
Corn, growing stuff, such as that. 
That takes considerable water, does it not? 
It does. 
Young trees take considerable water too? 
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They do not take as much water as after they 
get to bearing. 

©. He is not suffering for water there, is emi 
Cook ? 

A. Well, the water has never been measured to him 
there yet as I know of. 

Witness excused. 

Testimony of Harry Folmsbee. 

HARRY FOLMSBEE, called as a witness on behali 
of the defendant, having been first duly sworn, testified 
as follows: 

DIRECT EXAMINA TI@N: 
By Mr. SMITH: 

©. Your name is Folmsbee? 

A. elit igs 

©. Mirhere do youlive? 

A. In Okanogan. 
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@. Okanogan town? 

Re Me Sie. 

©. Flow old are you? 

A. Thirty-nine years old. 

©. Have you ever been engaged in the practice of 
irrigation? 

A. I have. 


Q. 


For how many years have you been trrigating— 


that is, doing the actual work yourself with your shovel ? 


A. 
© 


Practically all my life. 
When and where was the first irrigation that 


you did? 


Oe 2S Or ee OP Ore HO OS 


Colorado. 

What part? 

Around Greeley and Eaton. 

What were you irrigating there? 
Alfalfa and potatoes. 

How many years did you irrigate there? 
Three different summers. 

Was your water measured to you? 
It was. 

What volume of water did you use? 
A miner's inch. 

Under what pressure? 

Six inch pressure. 

That is a miner's inch to the acre? 
Wes. 

Where did you next irrigate? 

In Wyoming. 

What part? 
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a 


Well, it was right on the line between Wyoming 


and Nebraska: 


POF POPFO PO PO FO PO PO rO FPO FO FO SO 


What were you irrigating there? 

Alfalfa exclusively. 

How many years did you irrigate at that point? 
Well, most of the time for fifteen years. 
Was your water measured to you there? 
It was. 

What volume of water did you use? 

A miner's inch. 

Tothe acre? 

To the acre; yes, sir. 

And under what pressure? 

Six inch pressure. 

Where did you next do irrigating? 

I irrigated one summer at Boise, Idaho. 
Was your water measured to you there? 
It was. 

What were you irrigating? 

Alfalfa and clover. 

What volume of water did you use at that point? 
A miner's inch to the acre. 

Under what pressure? 

Six ineh pressure. 

Where next did you do any irrigating? 
At Wenatchee. 

How long did you irrigate at Wenatchee? 
Three years. 

What were you irrigating? 

Alfalfa. 
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Q. 
A. 
Q. 


From what diteh did you get water? 

Read ditch, 

Was your water measured to you? 

It was. 

How much water did you use? 

We was supposed to get an inch to the acre. 
Under what pressure? 

Six inch pressure? 

Where did you do any more, any additional irri- 


gating, after vou left Wenatchee? 


Be. 


(OF 


Well, I done some irrigating at Okanogan. 

It was near Okanogan town? 

Yes, sir. 

How far is that from Mr. Bennett's land? 
Well, it is about two miles and a half. 

Now, do you think, Mr. Folmsbee, from these 


years of actual irrigating you know how to irrigate 
alfalfa ? 


A. 
@. 


I do. 
Have you ever made any examination of Mr. 


Bennett's land? 


A. 


Mr 


lghave. 

Did you dig into the soil? 

T did. 

About how many places did you dig in? 
Well, between ten and fifteen places. 
Have you been in the court room? 


. BURR: We are not going to contravert the 


evidence you have already put in on the subject of the 


sub-soil there. 
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Mr. SMITH: Q. Mr. Folmsbee, now, from your 
experience as a practical irrigator—before I ask this 
question ] want to ask you one more. Now, these years 
that you have been telling us about irrigating, you have 
been actually irrigating yourself? 

A. Wihave, yes; sir: 

©. Now, these years of experience and your knowl- 
edge of Mr. Bennett's soil, and his land and of the cli- 
matic conditions that prevail up there, and other sur- 
rounding conditions, what in your opinion is reason- 
ably necessary for Mr. Bennett to produce the kind of 
crop that he is raising, alfalfa, timothy, and that class of 
forage, to the best advantage? 

A. To the best advantage 

O. Wes 

A. Well, my experience I doubt whether he could 
irrigate his ranch successfully with an inch to the acre. 

Q. Well, what in your opinion, ought he to have? 

The COURT: That is all he claims in his answer. 

A. As IJ understand. 

Q. I think that in so far as the proof may vary from 
the pleadings I will ask leave to amend to conform to the 
proof. 

The COURT: Well, he may answer. 

QO. Wow much, in your opinion, ought he to have per 
acre? 

A. Well, he could raise more hay if he could have 
an inch and a half to the acre than he would if he had 
an inch. 

Q. Now, is his land all alike there—that is, in making 


Ges 
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this answer | want to find out whether there is some 
of his land that requires more and some less? 

A. There are. 

©. And in making your answer have you average 
i ty? 

me. Wes, Sir. 

©. Do you know the piece of rocky ground that has 
been referred to on Mr. Bennett's place? 


mm bdo. 
©. How long have you lived there in the Okanogan 
country ? 


A. Six years. 

©. Are you familiar with the land around in that 
country generally ? 

| am. 

©. And with the character of lands that the Govern- 
ment is irrigating? 

ea = Yes: sir. 

©. And others are irrigating between? 

oe WS, sir. 

©. Is this rocky patch on Mr. Bennett's place any 
more rocky than other lands that the Government is 
watering for other people around? 

eY It 1s Mot. 

©. Is it not, in your opinion, a valuable piece of 
ground? 


oy wes, sir. 
@ For iruit and alfalfa? 
me Més, sir. 


Q. You said something of Okanogan; how many 
years did you irrigate there, or try to irrigate? 
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A, Six years ago this summer I helped Mr. Collins 
irrigate there at Okanogan when he had plenty of 
water; he irrigated his whole ranch. 

QO. That was before the Government came in? 

A. Yes, sir, and since that I have helped himy A 
year ago last summer I helped him to irrigate when the 
water was measured out to him, and we simply had to 
quit. 

©. How much water was he getting then? 

A. Well, he was only getting, I] believe at that time, 
twelve acre feet—that is, three acre feet for twelve acres. 

©. Well, what experience did you have with trying 
to irrigate with three acre feet? 


A. Why, we could not irrigate at all. 

Q. What were you trying to irrigate? 

A. Alfalfa. 

QO. What did you finally do there? 

A. ‘Q@uit. 

QO. Gave it up as a bad job? 

A. Yes, sir. 

©. Was the reason you quit because of your lack of 
water? 

A. Yes, sir. 


Q. This quantity of water that you think Mr. Ben- 
nett should have for irrigating, do you think that he 
should have that on the land or at some point of diver- 
sion above? 

A. I think he should have it on the land. 

©. And in tlre years of irrigation you referred toi 
viously and the volume of water that you used, was that 


on 
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on the land, or at some point of diversion away from it? 


a 


Well in different localities that [ have irrigated 


i it was measured differently. Under some ditches it 


has been measured on the land, or at the pomt of diver- 


sion at the Jand. Others at the point of diversion from 


the main ditch. 


(). 
A. 


Had it both ways? 


Yes, sir. 


Mr. SMITE: Cross eXamine. 


CROSS EXAMINATION. 


By Mr. BURR: 


i): 


~~ 


Fado? 
A. 


Mr. Folmsbee, when were you in Greeley, Colo- 


I was in Greeley, Colorado, in 1883. 

What were you raising there? 

Raising alfalfa and potatoes. 

How large was your ranch? 

Forty acres. 

They gave you an inch to the acre? 

They did. 

Was that continuous flow? 

Well, at that time—then, we had a shortage of 


water and we had to divide up; it was not a continual 


You rotated? 

Yes, sir. 

Did they have a man to measure it there for you? 
Pivey did. 

Do you know exactly what you received in acre 
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feet—you could not get it in inches because the time 
was broken up—do you know what it was? 

A. Well, we was supposed to get equivalent to a con- 
tinuous flow of an inch to the acre. 

Q. On irrigating a tract of forty acres that is the 
more economical way to receive water, isn’t it? 

A. Yes, sir, it is undoubtedly. 

©. You get a double head or treble head for a short 
time? 

i Sates site 

Q. You do not know the reading in acre feet on that 
ranch as to whether or not they had the exact amount 
to be delivered under the rotation system? 

A. No, sir, I do not. 

©. Now when were you in Boise, Mr. Folmsbee--- 
when were you in the Boise country? 

A. Iwas inthe Boise country in the year of 1900. 

QO. Did you know that in the Boise country it is 1n- 
lawful to appropriate as much as an inch to the acre? 

A NO), Sie 

CP ais: 

A. Well, they were supposed to turn out an inch te 
the acre at the time | was there. 

©. The maximum upon the most porous soil in the 
State of Idaho is seven foot to the seventy acres— 
weren't you familiar with that law? 

A. No, sir. 

Q. Are you familiar with the annual rainfall, Mr. 
Folmsbee, at Boise? 

A. “T*aiiieiot, fio, site 
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Are you familiar with the rainfall in Colorado ? 
No, sir. 

When were you in Wenatchee? 

In Wenatchee? 


O FORO 


Yes. 

A. I came to Wenatchee the fall of 1900, the fall 
of 1900. 

Q. What ranch did you irrigate there? 

A. Lirrigated the ranch that I had; it was four miles 
above Malaga. 

©. What name do they call that ranch by—is there 
any particular name? 

A. No, sir; I bought it from the railroad company. 

©. How many acres of land did you irrigate in 
Wenatchee? 

A. I have sixty acres under cultivation. 

©. Now, for that sixty acres did you receive a con- 
tinuous flow ? 

A. We did when we could get it. Some years the 
water was short, and some years we had plenty. 

QO. Some years you rotated and you had double the 
amount for a short time? 
We always rotated. 
Always rotated? 
Yes, sir. 
Never did use a continuous flow? 
No, sir. 
Do you know actually how much water you re- 
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ceived, the amount measured, in miner's inches? 
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A. As I said before we were supposed to get equiva- 
lent to our acre fect, only get it all in a bunch. 
Mr. SMITH: You niean acre feet or miner ouimems 
A. Mi)uner's inch; yes, sir. 
Mr. BURR: Q. You never saw the readingsmaemce 
how much was actually delivered in acre feet? 
No, sir; we had a man to take care of the ditch. 
Where did you say you irrigated in Wyoming? 
In what is called on the chug water. 
Chug water? 
Yes, sir; northeastot Cheyenne, 
What time were you there? 
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We moved there right on the line between Wyo- 
ming and Nebraska in the year of 1885. 

Q. How long were you there? 

A. About fifteen years. 

Q. Are you familiar with the law in the state of 
Wyoming passed in 1890? 

A. 1890? 

Q. Providing that no allotment of water shall ex- 
ceed one cubic foot per second for each seventy acres— 
are you familiar with that law? 

A. Jam not, sir. Under the ditch that we got our 
water from we got our miner's inch to the acre. 

Q. What is the rainfall in Wyoming, if you are fa- 
miliar with it? 

A. I could not tell you. We paid no attention to the 
rainfall. 

Q. Mr. Folmshbee, will you state where the pieces of 
land are that you say are as rocky as that rock patch? 
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A. As rocky? 

©. “Ses, Sir. 

Be §=Well. 

©. | have been over the project considerably and I 
haven't seen any such. 

A. You haven't seen such? 

@. No—similar land on the project. 

A. Well, there is a good many points and ridges 
that I know of that is on the project, to my opinion is 
a whole lot worse than that. 

©. Name one? 

me here ison Dr. Pogue's: there arc places, smaller 
rocks, perhaps a little smaller, the rock comes right up 
to tre top. 

©. Witnesses for the defendant have testified that 
that land was strewn with boulders? 

ee alv@S, Sit 

QO. Where on Mr. Pogire’s, Dr. Pogue's land, is it 
strewn with boulders ? 

a. Well, on Dr. Pogues land, it is smaller, the 
rocks are smaller. 

©. In other words, you can plant trees between 
small rocks and boulders where you cannot get in to 
cultivate. 

A. You have got to move them. 

©. Youcannot get in and cultivate that land success- 
fully ? 

A. Well, vou cannot cultivate the other successfully 
without irrigating the rocks. 


mer. BURR: That & ail. 
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RE-DIRECT EXAMINATION, 
By Wir. SMITH: 

Q. How about the Hodge’s place just on down the 
coulee below the Bennett place for rocks? 

A. Well, as I understand it, that water was not ap- 
propriated to that by the Government; it simply was 
irrigated before, and it is all old water. 

©. How about the rocks? 

A. There are just as many there as there are on any 
part of Mr. Bennett's, as I had a chance to clean up a 
part of that land, and it costs us $75.00 an acre to clean 
off the rocks. 

That is, you bought a part of that land? 

Yes, sir. 

Was that any more rocky than the Bennett place? 
No, sir. 

Any less rock? 
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Well, I couldn’t say—no, it is not any less; it 1s 
about the same. There was some 


Q. How about that land just down below the town 
of Okanogan we call the Dooley land, that has been 
rocky, been grubbed, and rock fences made out of it? 

A. We consider that absolutely worthless. There 
are a good many rocks; itis all rock. 

The rock has been cleaned off? 
Yes, sir. 

And planted to fruit tree? 
es 7511" 
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But that whole Pogue prairie in that whole coun- 
try is generally a boulder wash, is it? 
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A. Yes, sir. Rocky reefs run through it. 
MY. SMITM: That is all. 
RIE-CROSS-EXAMINATION. 
By Mr. BURR: 

Q. Did you know that tract of land on Dooley’s 
property is not classed as irrigable land, is cut out? 

A. I couldn't tell you as to that. I know that Mr. 
Bolund, if I remember right, had water for the whole 
tract—at least, he sold off something like forty acres of 
water, off of that land. I do not know whether the 
Government gave him that water or whether it was old 
water riglit. 

Q. You do not know whether that rock portion of it 
is classed as irrigable land or not, do you? 

me “No, sir, I do not. 

Mr. BURR: That is all. 

Witness excused. 

A. A. CURTISS, a witness called on behalf of the 
defendant, having been first duly sworn, testified as 
follows: 

DIRECT EXAMINATION. 
By Mtr. SMITH: 
Your name is A. A. Curtiss? 
Wes, sir. 
Where do you live? 
I live at Okanogan, two miles and a half below. 
How long have you lived there? 
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I have lived there—let’s see—seven years on the 
present place. 

QO. Are you an irrigator? 

A. Ys, sir. 
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Q. How long have you been irrigating—that is, irri- 
gating yourself, with shovel and hoe, whatever it takes ? 
A. I have been irrigating off and on, developing 
ranches for about sixteen or eighteen years. 


What have you been raising generally? 

Alfalfa and all kinds of garden truck. 

Have you ever done any irrigating in Okanogan? 
Yes, sir. 

You owned a ranch there? 

Wes, Sie 

And do yet? 

I do. 


What did you grow on that ranch? 

I first had alfalfa. 

What have you got now? 

I have got orchard. 

Did you sign up with the Government? 

I did. 

And did you try to raise alfalfa after you signed 
up with the Government for three acre feet? 

I did. 

What happened ? 

I fell down. 

Didn't get enough water on the alfalfa? 
No. 

How many acres of alfalfa did you have? 
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Twelveacres. 
Where is that land located with reference to Mr. 
Bennett's? 

A. It is about three miles south, I believe. 
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©. How does that compare with Mr. Bennett's ? 

A. Well, it is a little different soil. There is three 
different soils on my ranch, and on the Okanogan River 
there is the clay soil, and there is the white ash loam, 
then there is sand loam soil, gravel, and the gravelly land 
takes more water than the ash land. 

©. You examined Mr. Bennett's while with Folms- 
pee”? 

me 1 dict 

Q. Which is the most porous, your land or Mr. Ben- 
mett's? 

A. Well, Mr. Bennett's land is considerably more 
porous. 

©. Wow much water did you have that you tried to 
irrigate with on your place? 

A. Well, I believe Mr. Bonstedt, the water master, 
told me he doubled the dose in our ditch to give us 
enough water, the evaporation was so much that he 
doubled the dose. In the Carlo-Riley ditch we could not 
get the water down there on account of the evaporation 
and the seepage, so I sold my old water right and quit. 

QO. That is, you sold what the Government let you 
have? 

A. Yes, and I installed a pumping plant for irriga- 
tion, which is now at the present time on my place. 

©. Why did you sell the old water right? 

A. Well, there wasn't enough water to supply me. 

©. In other words, didn't have water enough to do 
you any good? 

A. And not raise alfalfa at all. 
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Q. From your experience as a practical irrigator, 
and your knowledge of Mr. Bennett's land and your 
own and other lands in that country, and all the condi- 
tions that prevail there, what in your opinion should 
Mr. Bennett receive on his land for the growing of 
alfalfa and the crops he raises to the best advantage? 

A. Well, I have studied this over in a conservative 
way, and I believe that about a miner’s inch to the acre 
at his ranch would be satisfactory to irrigate with. He 
has on the upper part of his ranch the most peculiar soil 
I ever saw. We dug about thirteen holes and every 
four inches and in some places six inches, ten inches and 
twelve, and I think thirteen inches the soil is about the 
deepest we got, and that is underlined with a decomposed 
granite, and that constitutes a regular sieve, and it takes 
lots of water to raise alfalfa on that kind of land. 

©. I believe you have some specimens of that sub- 
soil, have you? 

Bs Dees esir. 

Mr. SMITH: Would the Court care to look at this? 

The COURT: If that was brought in here you will 
have to send a sack of dirt up to the Court of Appeals 
and I will not permit it. It is not necessary at all, it 
does not prove anything. 

Mir, SMITH: That is all. 

CROSS-EXAMINATION. 
By Mit.BURR« 

Q. Now, Mr. Curtiss, the land that you say you re- 

ceived a double header and a triple header, you did not 


get a continuous flow? 


as. Dennett ct al. 185 


Testimony of A. A. Curtiss. 

A. Why, it was eight days—about cight days on 
and ¢ight days off, and the water master, I believe, told 
me he put in about three times the amount that we were 
entiteld to, the neighborhood there. 
©. He put in a triple header? 
©. For one-third of the time? 
me Wes 
@. When he gave you the triple header? 

x Yo. 

Q. Flow long was your period? 

A. Half the time from eight days on and eight 
days off. 

©. Well, he did not give you any more water than 
you were entitled to? 

A. Well, he did in the ditch; he gave three times as 
much water as we were entitled to. 

©. Not for one-half the time, though; for one-third 
the time, was it not? 

i Well 

Q. In order to get it down there quicker. 

A. Eight days on and eight days off. 

©. That is when you were getting a double header, 


was it not? 

mm, 4X0; they had toxdo it to reach us. 

QO. How long is your ditch? 

A. It is—well, to my place I believe it is a little over 
two miles and a half. 

© Two miles and a half? 

A. Yes, sir, we had a very sandy ditch. 

©. A large amount of this got away? 
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A. Yes, it was quite a loss in the ditch of water 
seepage. 

O. Where was the point of measureni@ntyaap 
where the water was turned in? 

A. Right at old Okanogan, what is called Alma, 
right above Okanogan. 


May have been nine-tenths of it got away? 


Q. It was not measured to you at the land, was it? 
A. Omine: 

Q. You do not know how much you got at the land? 
A. Ne: 

O. 

aN 


I tried to measure some of it and I did measure 
some of it, but I did not get any more than what be- 
longed to us; but we could swap water. 

Q. That is the proper way to irrigate anyway, 
ism if 

A. Yes, sir. 

Q. Where is it you said you irrigated first? 

A. I developed a ranch in Idaho of 125 acres of 
alfalfa. 

Q. Got a continuous flow there? 

A. Well, yes, sir, we were supposed to. 

Q. Well, where was it? 

A. Seven miles below Shoshone, and Little Wood 
River, 

Q. You were saying sometimes, and I interrupted 
you—you started to say sometimes and I interrupted 
you. 

A. Sometimes we would help our neighbors out and 


run a little short ourselves below. 
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©. Did you ever get the exact measurements that 
you used ? 

A. Yes, | hada dam that cost me a thousand dollars, 
and we had a headgate right there at my dam that went 
in over my dam to my ditch. 

©. Are you familiar with the rainfall in that coun- 
try? 

A. Well, not—I've been there for eight years, and I 
never measured it, never took notice of the rainfall in 
particular. It ts a dry desert country. 

©. The land you have at present you are puning to, 


@ré your 


me Yes. 
@. Are you getting all your water from puming 
sources ? 


A Ys,“at the present time I have got two pumps 
going. 

©. Do vou know how much water you are getting? 

A. I measured it but I pump, in the pumping plant 
I have got thirteen miner's inch; I measure everything 
with miner’s inch; I don’t know much about this acre 
feet business. 

©. You do not run your pumps all the time? 

A. No, but I run two of them, and one goes one 
way and one the other; I never measured the other; 
it goes about sixteen thousand gallons a day, I think, 
twelve to sixteen thousand gallons. 

©. Ilow many days do you pump, Mr. Curtiss? 

A. Well, my place is all in orcherd and I start in 
pumping about—it takes me about four days to irrigate. 
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Q. How many inches of irrigation do you give there? 

A. Why, I gave the orchard, I think it was this last 
year, but it didn't require very much—I could have got 
along with less, although I have the gravelly land that 
takes more water than volcanic ash ground. It takes 
considerable more water for that kind of ground. 

Q. Did you ever dig down to find out—have you got 
a well there 

A. Yes, I have got two of them. 

©. How deep is the water? 

A. It is twenty-two feet and a half, but it lowers 
and raises with the river. 

QO. How high does it come? 

Well, it comes about, I think it is seventeen feet. 

And drops then to twenty-two; is that the idea? 

Yes, drops lower than that, to twenty-six. 

When you dug that well what kind of stuff did 
ou find on the surface? 

m4 Regular river bed gravel. 

Q. Very coarse? 

A, “Oh, yes: 

Mr. BURR: That is all. 

Mir. SWOPE: Miat is all. 

Witness excused. 

Mr. SMITH: In the interest of time we have Dr. 
Pogue and Mr. Rueseneau, who will testify on the same 
line as Mr. Curtiss and Mr. Folmsbee and others, and 
it is largely cumulative, but I believe that we may dis- 
pense with them. Also another witness, Mr. Wilson R. 
Taylor, who assisted in the construction of these Ben- 


A 
Q 
A 
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nett ditches in the first place. My understanding is 
under our stipulation it is not necessary to make any 
proof of it. 

The COURT: When was this ditch constructed? 

WILSON M. TAYLOR, a witness called on behali 
of the defendant, having been first duly sworn, testified 
as follows: 

DIRECT EXAMINATION, 

ay Mr. SMITH: 

©. Your name is Wilson M. Tagglor ? 

A. Wilson M. Taylor. 

Q. You live up in the Okanogan country ? 

FY. Yes, sir. 

Q. Did you help in the building of these ditches that 
Mr. Bennett uses? 


Poh Cid. 
Q. When were those ditches built? 
=. theses. 


Q. They were built for irrigation purposes, were 
titey,? 

fee Yes, sir: forthe Hodge’s ranch, the Mason ranch 
and the Smythe ranch. 

Q. The Smythe is the Bennett ranch? 

A. Is the Bennett ranch. We all built them together. 
I claimed the Hodge ranch at that time, squatter’s right, 
the land was not surveyed. 

Q. You are all squatters there? 

A. We are all squatters for a good many years. 

The COURT: How far is it from where the water 
is turned out of this ditch that you constructed to the 
Bennett place? 
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A. About a mile and three-quarters, I should think 
a mile and a half or a mile and three-quarters. I never 


measured it. 

The COURT: The water for the Bennettgpieemas 
taken at that distance from the main ditch? 

A. Oh, no, I thought you meant from Salmon Creek. 

The COURT: How far is it from the diteiiiaaiie 
Bennett place, to the main ditch? 

A. The main ditch goes right through the Bennett 
place, both of them. 

The COURT: How far from the line of thesieemme 
place is the water taken out for irrigation purposes? 

A. At the Salmon Creek, you mean? 

The COURT: No, at the other ditch. Where is the 
individual ditch that Mr. Bennett takes his water from 
out of the company ditch is what I want to know. 

A. It comes right out of Mr. Bennett’s land, takes 
it out any place. 

Mr. SMITH: He used them both, your i@meaaaal 
have taken a little too much for granted. Mr. Bennett 
uses both these ditches. 

The COURT: Those are the company ditches on this 
plaee, are they? 

Mr. SMITH: One of the ditches used by Mr. Bennett 
and Mr. Heizman, and the other one over here is used by 
Mr. Bennett and the people below. 

Mr. SMITH: Q. Did you dig that draiiiditeleam 
the swamp? 

etc 

©. When did you do that? 
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A. I did that in 1887. 

©. You took out the water when you got the ditch 
built in 1887, you took out the water to irrigate? 

a Ys. 

Mr. BURR: I have no questions. 

mr SMILE: That ts all. 

Witness excused. 

3IERT JONES, a witness called on behalf of the de- 
fendant, after being first duly sworn, testified as fol- 
lows : 

DIRECT EXAMINATION: 

By(Mr. SMITH: 

©. Your waimesis Bert Jowes? 

ye Yes, sir. 

©. You live up in Spring Coulee above the Bennett 
Faaveh ° 

=. Yes, sir. 

©. Were you assesessor in 1910? 

A. Yes, sir; deputy assessor. 

©. Do you know where this rock patch on Mr. Ben- 
nett’s ground is that we have been talking about? 
Yes, sir. 
Did you assess that land in 1910? 
Wes, sir. 
Was it assessed as irrigated land or not? 
Yes, sir; it was. 
Do you know Mr. Bonstedt ? 
Ves, sir. 
Did you have a talk with him in the summer of 


OPO FO SO 


1910 while you were surveying over at the Burris-Hen- 
dricks about duty of water in that country? 
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A. Wieseesir. 

Q. What did he tell. you? 

A. We were talking about projects in general, and 
I asked him what he figured on other projects in dif- 
ferent parts of the country, and he said on the projects 
he came from in Nevada they figured seven acre feet, it 
took seven acre feet to irrigate down there. 

Q. Irrigating alfalfa? 

A. He didn't say; he didn’t say what kind of crops. 
He went on—he couldn't see why it would not take that 
much in this country because they had good soil down 
there, deep soil, and up here it was rocky, gravelly, and 
it got just as hot as it did down there. 

©. Did he use any by-words in connection with 
that? 

A. Yes, sir, I think he did. 

The COURT: I don’t care to have that @eouiiaame 
record, and it is not material at all. 

Q. Did Mr. Bonstedt say what kind of a farmer Mr. 
Bennett was? 

The COURT: I don't care what kind of a farmer 
he is. 

Mr. SMITH: Atl right. That is all, Mio ayGies 

CROSS-EXAMINATION. 
By Mr. BURR: 

©. Mr. Jones, did Mr. Bonstedt tell you that they 
figured the amount of water necessary in Nevada at 
seven acre feet? 

A. Yes, sii: 


Q. Did I understand you correctly? 
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A. Yes, sir. 

©. He did not tell you there was a law over there 
making thirteen acre feet the maximum that could be 
appropriated, did he? 

¥\. No, sir. 

QO. Passed in 1903? 

A. No, sir. 

Mir. BURR: That is all. 

Witness excused. 

W.S. BENNETT, the defendant, called as a witness 
on his own behalf, after being first duly sworn, testified 
as follows: 

DIRECT EXAMINATION. 
By Mr. SMITH: 

©. You are one of the defendants in this case, are 
you, Mr. Bennett? 

A. Yes, sir. 

©. How old are you? 

A. IT am sixty-five. 

©. When did you become owner of your present 
ranch? 

Pee Yate fall of 1901. 

Q. Where did you live before coming there? 

A. In the State of Idaho. 

©. Did you ever practice irrigation before you came 
to Okonogan County? 

fx. “Wes, sir. 

Q. What were you raising? 

A. Iwas raising all kinds of crops that grew on the 
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land in that country and anything that would grow on 
the land in that country that we planted. 

Q. Did you raise alfalfa? 

Xe ACR Si0e 

Q. I wish you would tell the Court as briefly as you 
can how you raise alfalfa? 

A. In the State of Idaho we raised our alia 
irrigated through ditches, what we call ditches. The 
way we made our ditches we leveled our ground first, 
put our land in cultivation, leveled our ground, then 
we took a plow and plowed a furrow and _ irrigated 
through them with furrow is the way we irrigated in 
the State of Idaho. I never saw what we call in this 
country a levee until I came to Okanogan County. When 
IT came to Okanogan County there was about ten acres 
of timothy and clover land, in the neighborhood of ten 
acres, that seemingly had been recently leveed. Well, 
] thought that levee was in my way, and in the spring 
of 1902, the first spring that I farmed any there; 
plowed that up and harrowed them levees down. And 
there was people in that country asked to see how I was 
going to irrigate. I said I didn’t want them ridges in 
it; I irrigate through furrows; I irrigated through fur- 
rows, and until two years ago there was not a levee in 
my field. But the people in Okanogan County thinks 
and advocates the idea—and I have been told that these 


reclamation men advocated the idea—that levees was the 
proper way to irrigate; and I hired a man to help me 
levee my place. He says, why do you levee your place 


when you claim it is not the proper way to irrigate, and 
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I told the man that helped me that J was doing it to try 
to be popular; that the people didn’t recognize me as an 
irrigator, and I says, | want to be popular, and I says 
I am trying to avoid a law suit, and I leveed my ground, 
and if I had to do it over again, law suit or no law suit, 
I would leave it there in my way. 

Q. Have you plowed them out or taken them out, 
Orpart of them, orvall of them? 

A. Ihave not plowed them out, but I done my best 
this year with a spike tooth disk to knock all the crop 
off of them I could. I disked them with a disk and set 
as crooked as I could, and we can work them down that 
way and not plow up the field of alfalfa, to level it after 
1 had got it seeded. 

©. Tell the Court how you applied water—that is, 
how you mature the crop when you first irrigate it? 

A. When I first irrigate it we irrigated through 
these levees. We just turned the water loose out of 
what we call the head ditch. We had no head ditches 
in Idaho; we didn’t have any use for them. 

The COURT: What time of year did you irrigate, 
Mr. Bennett? 

A. Well, we varied in times to irrigate. Sometimes 
we irrigated April, and sometimes once in a while there 
is a year that we do not need it till the first of May, but 
generally in April for the first crop of hay. 

tire COURT: The first of April? 

A. Of May—some time between the middle or last 
cf April generally we turn the water out of these head 
ditches to flow through these levees, but this year I put 
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marks, and always—I did every year—we did when we 
first seeded our alfalfa; we made an arrangement of our 
own; we take a piece of scantling a few inches wide. If 
we do not happen to have that we take a pole and split 
it open and slope it like a sled runner when I was a boy. 
We pin a piece across the top of that and make these 
runners so far apart, then run the water down them 
little trails; ride on them and make an impression on 
the ground, and run the water down these little trails 
made with these strips. 

©. When you began applying the water you irrigate 
once early in the spring? 
Nes ese 
Is that to start the alfalfa? 
‘Yiceueit. 
When do you irrigate again? 
Just before we cut the crop. 
That is the first crop? 
The first crop. 
Then when do you irrigate again? 


POPO POLO > 


We irrigate again immediately after we get the 
crop stacked off of that piece of land. I do, and we do— 
all of us done that in Idaho. 

Now, when do you irrigate again? 

Just before we cut the crop. 

Then when do you irrigate? 

So on the same way through the crops of hay. 
Elow many crops do you raise up in that country? 


>10 > 10 PO 


When we wasn't bothered any with this element 
that has been bothering us in that country, we raised 
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three crops. Since then [ have been raising three crops. 

The COURT: You irrigate six times a year? 

A. Six fimes a year for three crops of hay: yes, sir, 
ail €Xcept one year. 

©. This elefrent you speak of, that is not the 
weatlier ? 

A. No, sir; the weather don’t bother us a particle. 

. Now, | want you to tell the Court, Mr. Ben- 
nett, how the alfalfa, how you mature it—that is ,what 
it looks like when you do mature it your way? 

A. Well, when [ mature alfalfa my way I have what 
water I want to use, a crop of alfalfa never stands up; 
it always drops down. A good crop of alfalfa never 
stands straight; it always falls until you have got to 
turn the point of your guards down until you will even 
pick up gravel to pick up the hay, and sometimes you 
eut your hay pretty long. 

Q. Why do you mature it that way? 

A. Because we get more hay. 

Q. You grow it faster, too, do you? 

A. Yes, sir; it will grow faster if properly irrigated 
than it will to not properly irrigate it. 

Q. Hay grown that way, is that any finer in quality? 

A. We suppose that it is a better hay to keep it 
growing: that is the only way you can grow hay, a good 
heavy crop. If you have a stand of alfalfa and neglect 
to irrigate it properly it will quit growing, and if you 
irrigate it then it don't benefit that crop any. If ever it 
stops growing and you irrigate it, it just starts a new 
crop instead of making that old crop grow. 
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Q. Now, alfalfa even though it is not watered 
enough to mature crops to the best advantage it will 
look green, and that sort of thing? 

A. Oh, yes, it will look green. I had alfalfa in my 
field when I left there that was falling down that had 
been properly irrigated. 

Q. This year? 

A. Yes, sir; but I didn’t irrigate it out of Salmon 
River. 

Q. Where did you get the water? 

A. I irrigated out of a little creek called Read's 
Creek. 

©. Where does that creek come down? Can you 
show us on that map? 

The COURT: That creek is not involved here, is it? 

Mi SMI. No: 

A. This is my barn, and right in here northwest of 
my barn comes this creek bed. This comes around here 
in a circle and will run into this ditch. 

The COURT: That creek that the land is irrigated 
from does not seem to be involved here. 

Mr. SMITH: Ne: 

The COURT: Then it is not necessary to go into 
that. 

Q. Will you tell the Court, please, or show us where 
vou take your water through those two ditches? 

A. No, this ditch does not belong to anyone only 
Mr. Heizman and I. Here is where it is takenj@migo: 
the stream. This is where they come together. This ts 
called the junction. 
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The COURT: On your place? 

A. Yes, sir, the line of my place is right here. There 
is a little piece of land [ irrigate out of Salmon ditch 
before we touch this—it is necessary for me to irrigate 
from both sides of my field; the way the land is [ have 
got to irrigate, and take it out of both these places. 

The COURT: Who uses the ditch after it strikes 
your land here, how many different parties? 

A. After it strikes my land here? 

Pre COURT: “Yes. 

A. I don't know that I can tell you. I can tell you 
all the old timers, but it is sold out in orchard tracts. 
This is my ranch where I live, and the second ranch ts 
Mr. Heizman’s, and the third ranch is Mr. Hanson (?), 
and the fourth ranch is known as the Hollinger ranch 
now. It used to be the Hodges ranch. The next ranch 
is Mr. Hanan (?), an old timer; tells me he didn’t have 
any water right in that ditch, the old timer tells me he 
did not work on it. 

Q. Where do you think it will be the most proper 
place for you to receive the water that the Court awards 
you in this case? 

A. I have got to receive the water at this ditch to 
irrigate this little patch—that is only a small patch 
there—I have got to receive water to irrigate that above 
the junction, right at the junction will be the most appro- 
priate place. 

The COURT: How much is there above the junc- 
tion? 

A. I couldn't tell you; something in the neighbor- 
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hood of two acres, maybe not over an acre and a half, 
just a three cornered piece of land. 

Q. With the exception of this three cornered piece 
of land, you would like to have it at the junction? 

A. Yes, sir. 

Q. How far is that junction below the Government 
spillway in the creek there? 

A. The spillway in the Spring Coulee ditch? 

©. Yes. 

A. It is almost three-quarters of a mile, besides that 
far, a mile anyway, besides the creek—the ditch itself 
crosses the one hundred and sixty acres of land belong- 
ing to Mrs. Carpenter, not all now, but it formerly be- 
longed to Mrs. Carpenter. Some of it is sold out in 
tracts. Some of it is taken off on Charley Carpenter's 
tract where the spillway is; it is on Charley Carpenter’s 
ranch. 

Q. That is almost a mile, you say? 

A. It is a half a mile to Mrs. Carpenter’s andapout 
a quarter of a mile or three-fourths of a mile, besides; 
this ditch is very crooked; our hills—well, it shows up 
here on the map. Only above here the crooks are 
shorter than they are here on mine. The ditch is built 
to take in what good land there is in the country, built 
so as to catch the good land. 

Q. Something has been said, Mr. Bennett, about 
your having to run large puddles of water on he land 
down there to get water on some other part of it? 

A. I don’t understand the question. 

Q. Something has been said about there being some 
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high bumps on your land there some place that would 
necessitate flowing water over the land a foot deep, or 
something like that in order to reach that—explain all 
that to the Court? 

A. This rock land, this place here on the map is 
rock—lI irrigate it from this west ditch. This is the 
swamp, and here is the rock. It is on this side where 
the rock is, along the ditch, of mine and Mr. Heizman’s, 
and it is quite rocky and when—well, it don't matter 
about that 


I was going to tell you the conversation of 
somebody else. I had irrigated that ever since I have 
been in the country. I used to run cattle. I irrigated 
it, pastured it— in the fall when I gathered the cattle off 
of it, before I turned them on that land, turned them off, 
first used it for pasture, the second spring I was in the 
country—the first three years I sowed timothy, and 
clover seed among them rocks. There is more kinds of 
grass on them rocks than I believe on any man’s farm 
in five miles. There is bunch grass, timothy, clover, 
wheat clover, alfalfa; and I sent for some garden seeds 
to a firm in the east that was advertising seed, and said 
they would send you samples of grasses over this acre, 
but I don’t know what it is. I just planted it and paid 
no attention to the variety, but they are growing in them 
rocks. It makes a good crop of hay, that makes hay 
after a thrashing, but there are more leaves than there 
are on timothy; but that is only little patches here and 
there where I distributed little sample packages of that 
peed. 

Q. Would it be a benefit to that ground or that grass 
to irrigate it? 
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A. Yes, sir, there wouldn’t anything grow on it only 
early in the spring, without irrigation, just like bunch 
erass grows. 

©. To make it a little more definite, now, there are 
some high places down in here somewhere one hundred 
and forty feet long, or something like that; tell the Court 
about those. 

A. There is a place on this side of my land, it is 
about in here. There is a high place there. There has 
been some photographers hired to go in there and photo- 
graph that piece of land, but I had it made from, meas- 
ured—two of these witnesses has got the measure; I 
didn’t take it down; they measured it with a tape line; 
they never was ordered on by me or any other man, I 
don’t think. It is a narrow piece; it is something—well, 
I remember the width, but I don’t remember the length. 
It was forty-five feet, as well as I remember, wide, this 
backbone, but it is irrigated on three sides of that, but 
that does not raise a good crop there. If I could have built 
a flume right here it would only take a short flume to 
irrigate it like other farmers. I wanted it in here below 
the swamp in another place. There is a piece in a diag- 
onal shape, I forget the measurement of that—there is 
a man here that has got the measurement of 1t—that 
never was irrigated. All the rest, the rocks that was 
stated here yesterday that dead grass was seen on it 
because it could not be irrigated, J can run water on it 
without making a mark on the ground with a plow or 
anything, that has all been irrigated; every bump on 
them rocks has been irrigated but those two places have 
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not been. They could not be without some work being 
done. 

Q. Tell the Court as nearly as you can the area of 
those two bumps in acreage. 

A. Well, it would be a very small amount. I never 
tried to figure on it. 

MRECOURT: A quwarter of an acre or so? 

A. That would be all. I do not believe in my opin- 
ion there would not be an acre in the two pieces; there 
might be, though; a man wouldn't have any need to take 
any measurements, he could guess at a piece in the center 
of the field. There are two small pieces there that was 
mever irrigated. 

Q. How about this rock patch being irrigated at the 
time you bought the land? 

A. All I know is what the man told me we bought of. 

Q. That was Mr. Smyth? 

A. Mr. Smyth in looking at the farm of course it is 
natural for a farmer to try and buy another farm as 
cheap as he can—said it is practically no good to him; 
he says it is fine fall pasture, is what Mr. Smyth told 
me; that is all I know about that. 

Q. Did he say how long he had been irrigating? 

A. He didn't say he had been irrigating at all. 

Q. Were there any indications of it ever having 
been irrigated ? 

A. I bought it late in the fall and pastured the 
grass off. 

The COURT: You have irrigated yourself in 1901? 


204 United States 


Testimony of W. S. Bennett. 

A. I located in that country in the fall of J9OD¥aima 
the summer of 1902 is the first I ever irrigated. 

Mr. SMITH: Q. Do you know what a miner’s inch 
of water is? 

poe les 

Q. How much water, in your opinion, do you require 
on that land to properly irrigate it for the production of 
crop to the best advantage? 

A. I have got some land that I think that water 
won't irrigate. That land—there’s no use in me de- 
scribing it, those other men described it. I helped all 
those men dig those holes on the ranch. I dug all the 
holes; they never dug any—setting fence posts, digging 
to see what was there the first year I was there, and it 
is all of that gravelly land where it is porous, gravel 
under it, will require more than an inch to the acre of 
water, to the acre, to irrigate that, but I have other land 
that won't require so much. 

QO. Now, would you show us on the map about 
where the land is that won’t require quite so much? 

A. Right here by this swamp—gets this out in the 
swamp—this land lies right here until I come to that 
alfalfa, then there is a piece of land lies right in here 
is timothy and clover, that there won't require so much 
water as that gravelly land; it is deeper soil; it don’t re- 
quire so much water as that rocky sandy land. 

Q. Average it all up, and tell the Court what in your 
opinion you should have per acre for the entire place. 

A. Well, I don’t believe any one irrigator can irrt- 
gate it with less than an inch to the acre; it has got to be 


vs. Bennett ct al. 205 


Testimony of W. S. Bennett. 

—another thing, you can't irrigate it western style and 
irrigate it. You cant get up at nine o'clock in the 
morning and get your breakfast late, and get out and 
change your water, and quit early in the evening and 
go to town between times and irrigate that with an inch. 
A great many people irrigate and have pleasures; I 
ean't do it. It is work to irrigate; you have got to stay 
there, and if a man makes pleasure out of it he has got 
tovhave more than an inch; he has got to stay 
right there with it; and then I believe a man can irrigate 
it with a miner's inch. 

©. Under what pressure? 

A. Under six inch pressure. 

Q. Tell the Court whether or not you have ever at 
any time wasted any of the water from Salmon Creek, 
or any water at all there on your place. 

A. I don’t believe there ever was a man that irri- 
gated in his life but what at times has wasted water. 
There is no man can tell in damp weather—say it comes 
out a little cloudy and sprinkles a little, and the rain 
makes it damp, and you turn the water into those fur- 
rows during the night and it will run farther than a man 
calculates it should run, and often runs off. It has run 
into a swamp that way with me ina night. I have left 
it at times run into that swamp right close to that 
swamp there is a little piece of land—there is some 
alkali on it—I flushed that piece of land quickly—what 
we call flushed it—run water over it quickly—to get that 
tall rank start of the first crop of alfalfa. After you 
get the first crop started it goes good. I flushed it, let 
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the water run right into that swamp; that is when I 
first came in there and that is the way I was accustomed 
to irrigate. 

QO. But what I am trying to get at—to advise the 
Court in a general way whether you have made any 
wasteful use of water there, practical waste? 

A. No, sir; I never practiced wasting water. 

A. Have your crops ever burned with anything of 


that sort in recent years on account of any 

A. Yes, sir; part of my crop burned last year. 

Q. For want of water? 

A. Yes, sit. 

Q. You were having trouble with the Government 
last year, I believe? 

A. Yes, sir. 

©. Or some of the Government employees. 

A. Yes, sir; I called the water master’s attention to 
a piece of timothy in these rocks that was burning. 

Q. Who was the water master? 

A. Mr. Muldrow. He came to my field, where I 
called his attention to right where he could see it—he 
was right in my field—I asked him to walk down the 
line with me. He walked down to where he could see 
this hay burning. 

Q. Did you offer to show him any other of your 
crops that was burning? 

A. Yes, sir; [ asked him to go to the most north 
part of my field and look at some wheat that was sowed 
with alfalfa. } 

The COURT: The witness practically admitted that, 
as I understand. 
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Q. Mr. Bennett, | don’t think of anything else to ask 
you—is there anything that you think of that you want 
to tell the Court in connection with the facts of this case, 
that is essential as to what water you need there on the 
place ° 

A. Concerning the use of water on the land I do not 
know that there ts. 

The COURT: Cross-examine. 

A. Oh, I have made propositions to these reclama- 
tion men as to what I would do to keep out the law. 

CROSS-EXAMINATION. 
By Mr. BURR: 

QO. Mr. Bennett, when did you irrigate first this 
year? 

A. I! commenced to irrigate on the evening of the 
7th day of May. 

Q. You testified in regard to the levee system of irri- 
gating as compared with the system that you had been 
acquainted with in the Weiser country in Idaho; what 
was the effect of this change? You said you did not like 
it as well. What was the effect of it? 

A. It requires—it is more trouble to me to irrigate 
that way—it is more bother to be made that way. You 
have got to go to the expense of leveeing your land; I 
think it will take more water to irrigate that way than 
it will in furrows; it does for me. I can irrigate with 
less water to use furrows than I can to use the levees. 

©. How much of that land have you got into the 
check system? 

A. All of my alfalfa land is under the levee system 


now. 
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Q. How much do you estimate your alfalfa is? 

A. How much hay to the acre? 

Q. How much of your land is in alfalfa? 

A. There is in the neighborhood of thirty acres that 
is irrigated out of Salmon Creek; but I am going to put 
in more. There is about ten acres of those rocks and 
thirty acres of alfalfa, that would be forty; there would 
be about twenty-three acres of timothy and clover there. 

Q. Well, there is a good deal of natural grass on 
that, is there not? 

A. There is some natural grass on that. 

Q. There is a portion of that that has not been—I 
am not sure as to that though—you spoke of trouble 
with Mr. Mulgrow—Mr. Mulgrow was not at that time 
connected with the reclamation service, was he? 

A. He told me he was appointed water master, and 
asked me if I did not know it. 

(). Well, the water master, water commissioner 
fomuteit 2 

A. Well, that is what I call water master, the boss 
cf our ditch. He said he was appointed by the state, by 
the county. 

QO. Yes, sir, appointed by the Judge of the Superior 
Court and the county—he is not connected with the Gov- 
ernment at all, is he, Mr. Bennett? 

A. I couldn't tell you; he said he was water master. 

O. The Government has never taken any jurisdiction 
over your water right? 

A. They have tried to. 

QO. We have never set that head gate through which 
you get your water? 
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A. They made all kinds of threats they would do it, 
and set times when they were going to do it. 

Q. Mr. Bennett, you have a— (inaudible). 

A. That has not been figured out. 

Q. In the irrigable land there? 

A. No, sir; but it was irrigated before | stacked hay 
there. 

Q. It has not been irrigated for the last two years? 

A. When I have hay stacks I do not irigate my hay 
stacks. 

(J. The confines are within the border Of that? 

me No, sir. 

Q. What is the area of it? 

A. I never measured it. It is just hay simply where 
I stacked part of my hay. 

Q. It is half an acre, is it not? 

A. It may be a half of an acre, and it may be a little 
more, I couldn't say as to how much. 

Q. Did you ever measure the water directly your- 
self? 

A. Ihave measured it after the fashion that farmers 
measure water—rake a square and measure the water 
that is in the ditch. 

Q. You never measured it to know how much you 
got through the entire season ? 

A. J had it measured to me, but I never measured 
it to see how much J got neither season in this country. 

Q. Did you ever have it measured to you over the 
entire season? 

A. No measurement of water in this country through 
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our ditch, not for the entire season, no, sir. | irrigated 
from Mr. Mulgrow’'s measure last year over back of my 
farm, from the time he measured it until we quit farm- 
ing. 

©. You spoke of the possible loss of water acciden- 
tally during the night—you do not of course irrigate 
during the night time? 

A. 1 do; 1 let the water run in the field. 

(J. | mean you don’t stay up and stay with it? 

A. No, sir. 

Mt. BURK: ‘That iseall. 

RE-DIRECT EXAMINATION, 

Sy Mr. SMALE: 

©. What kind of crops are you raising on your place, 
generally ? 

A. Hay—most all hay, a garden and an orchard; 
there 1s hay grows in my orchard. 

Q. How much of an orchard have you? 

A. It has been assessed to me ever since [ have been 
in that country as one acre. 

@. Is that about what if is? 

A. It is closer to that than anything else. 

QO. What is your intention—to devote that land to— 
that is, are you going to continue to raise these hay 
crops ? 

A. That is the intention, to raise the hay crops, but 
if anything should come up that there should be a change 
in our business affairs in that country, why I would 
want to raise what | could raise on that land that would 


he the most money 1n. 
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The COURT: That ts his right and privilege. I do 
not care what he intends to do in the future nor what 
he has done in the past; it is only what he is doing now. 

Mr. SMITH: Thatis all. 1 think, your honor, with 
the exception of the computation of the law in transpor- 
tation— 

The COURT: If the water ts taken out on his land 
I do not care for any question beyond that. 

Mr. BURR: I am not positive but that in the inter- 
est of all concerned we have not made a mistake in the 
measurement at the spillway. The Act of 1907 will 
vouch for the transportation of stored water past the 
gates which are not entitled to it so as to secure the di- 
version at the point where the water should lawfully be 
diverted and under that Act we are obliged both in Yak- 
ima county and in Okanogan to secure the water com- 
missioners every year to see that the gates along the 
way are put at such a figure that the water shall go by 
in proper shape; and I am inclined to think there might 
be a possibility of complication in the event of our having 
a decree for the measurement at a different point than 
the headgates over which the water commissioners have 
given them jurisdiction; and furthermore, the Govern- 
ment has done this possibly with all the old water right 
owners of the valley upon the basis of the measurement 
at the point of diversion; and that 1s done for the reason 
that we were unable to take jurisdiction over their sys- 
tem, over their canals, without receiving some compen- 
sation for it—we could not lawfully do it; so we had to 
measure at the point of diversion and that has been done 
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with the major portion of the owners; so I am inclined 
to think for the interest of all concerned, and in order to 
avoid a future cause of action as to what the loss was 
in transportation, we should probably have a decree for 
measurement at the point of diversion; but 1f there was 
no objection on the part of the parties we could continue 
the measurement at the same point we had heretofore, 
namely, at the spillway; and I think we should have a 
decree there at the point of diversion. 

Mr. SMITH: Why cannot we get it there where the 
ditch is, have it on his place close where he can get water 
on that little square above? 

Mr. BURR: If the Court please the main reason why 
we brought this action at this time was because in the 
past the water commissioner’s authority over that head- 
gate has been called in question. Last year, the water 
commissioner, Mr. Mulgrow, put a sign on the head of 
that gate under the Act which contains a misdemeanor 
clause serving notice on the public the gate had been set 
by the water commissioner. 

The COURT: Can’t the officer who has authority go 
any place? 

Mr. BURR: No, not beyond an adjudicated water 
right. Whether the adjudication is this cause with the 
point of measurement in another place would give him 
authority to set that gate we are at a loss to know; it 
might cause litigaion. 

The COURT: He would have authority to follow 
the decree to any place, would he not? He would have 
to measure it at the point from which it is taken—that 
is, at the point specified in the decree. 
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Mr. BURR: Then you had two places of measure- 
ments—one for the balance of the Spring Coulee ditch, 
and one for Mr. Bennett. He is given authority by the 
Act over the headgate of that Spring Coulee canal pro- 
viding all of the water rights were settled by contract 
or by decree—we will now have everything settled by 
contract or decree as soon as the decree is rendered. In 
that case we have stipulated a pendente lite. 

The COURT: Can you agree what the loss is be- 
tween the point where the water 1s diverted on Mr. Ben- 
nett’s land, and the point where the water commissioner 
measured it? 

Mr. BURR: I think it was testified yesterday 50 per 
cent. 

Mr. SMITH: I thint that is pretty largely a guess; 
we found 28 per cent of loss. 

Mr. BURR: You found that through Mr. Bennett’s 
place there is a heavy loss along there. 

Mr. SMITH: It is all along there, too, the same way. 

The COURT: I think 15 per cent would be a fair al- 
lowance for an old ditch that length. 

Mr. BURR: Both witnesses have testified to the fact 
it was 14.5, something like that down to that upper weir. 

Mr. SMITH: Mr. Bennett says his land is in such 
shape that he has got to take it out of the two places; 
has got to have his water at two places. 

The COURT: The only thing I care for is to make 
the decree specifically the place the water is measured, 
so we won't have to try another law suit in case it 1s 
violated. If there is no objection I will establish the 
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point at the point where the water is measured to the 
other parties and make due allowance for the loss down 
to the spring. 

Mr. BURR: Rather than make it at the headgate? 

The COURT: Yes. If there is no objection I will 
wake the measurement at the same point where the 
water is measured to the other parties and will make the 
proper allowance of the loss between that point and the 
Bennett ranch. 

Mr. SMITH: That is measured at the spillway, is 
it not? 

Mr. BURR: It is measured at the spillway now— 
not measured at the headgate. 

Mr. SMITH: We would rather have it at the spill- 
way. 

The COURT: Very well. The decree might pro- 
vide for a modification in the event the place of measure- 
ment is changed. 

Mr. BURR: I believe that would suit everybody to 
have a modification in case the place of measurement is 
changed. 

Mr. SMITH: We want to be just as nice as we know 
how; we certainly want to avoid being dragged down 
here again. 

The COURT: I doubt whether that would cause any 
particular trouble, however, the mere change in the 
place, place of measurement. How far is the spillway 
to the headgate? 

A VOICE: About thirteen hundred feet, not to ex- 
ceed that. 


on 
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The COURT: Well, the — loss would be very trif- 
ling—that is an old ditch carrying considerable body of 
water. 

Mr. SMITH: It is an awful bad one—you have no 
idea what it is. 

A VOICE: The first part of that ditch is in excel- 
lent shape. 

Mr. BURR: The contract which we have with all the 
others is at the headgate. The stipulation pendente lite 
is at the headgate. We measure at the spillway, but I 
think the official place should be at the place of meas- 
urement. If no one objects we could measure it from 
other places. I think the deeree should be at the head- 
gate. I think that is more satisfactory to you, is it not? 

Mr. SMITH: We would very much rather have it 
at the ranch, if your honor please. 

The COURT: This is a matter of law regardless of 
the water commissioners, or Government, or anything 
else. This defendant is entitled to have his water meas- 
ured at the point he takes it out of another ditch—that 
is, the place at which he had it before any of these laws 
were passed; but I want to make as pleasant to all par- 
ties concerned. 

Mr. SMITH: We are not going to cause a bit of 
trouble. There is no official can check off at the point 
of measurement any proper measurement, if the point 
of measurement is put at the land owned. 

Mr. BURR: Our defective state laws, so far as I 
know, there will be merely a case of the Water Commis- 
sioners not knowing how much to turn in at the head- 
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gate—we will lose practically the effect of this entire lit- 
igation which we have been trying to bring for two or 
three years, to Mr. Bennett down here. 

Whereupon Court adjourned until 2 P. M. 

Mr. BURR: I would like to ask the defendant a ques- 
tion or two. 

W.S. BENNETT, recalled. 

DIRECT EXAMINATION: 

By Mr. BURR: 

©. Mr. Bennett, how deep is that well? 

A. Twenty-eight feet. 

Q. Is that on a trifle of a bench over and above your 
alfalfa, a little higher than the alfalfa? 

A. A little higher than the alfalfa. 

©. How much would you say? 

A. Oh, it is just a gradual slope right off from that 
house. 

Q. Is it five feet higher than the alfalfa? 

A. East of the alfalfa I would not think it was over 
five feet—it may be not hardly that—that is, the alfalfa 
that raised east of the well, J mean. 

©. The nearest alfalfa? 

A. Yes, east it is not much difference, east and south 
on each side of my ochard, the alfalfa on the south side 
and on the east, just a natural fall of the ground there. 

Q. How long did it take you to get the water from 
your land—how long have you irrigated it? 

A. I irrigate all the time after I commence: 

Q. I thought I understood you to say you irrigated 
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A. | irrigate six times for the crop, but then I have 
got more crop than you were talking about alfalfa—l 
give my timothy and clover and me and Mr. Heizman 
has always changed water; there are times he is water- 
ing when I ain't, but we have the water in the ditch for 
us two all the time. 

Q. That is what I am getting at, you do rotate some? 

A. Him and I has changed water, yes, sir. 

Mr. BURR: That is what I want to ask. 

Mr. SMITH: Just one question. Down at the bot- 
tom of the well—what kind of material is down there? 

m olin the Well? 

Qe Wes. 

A. When you get down twenty-five feet I think you 
are— 

Mr. BURR: (Interrupting). Does it fluctuate be- 
tween winter and summer, the water surface of your 
well? 

Ra Yiese sir. 

Mr. BURR: How much? 

A. Well, I couldn't tell you exactly how much it does. 
IT dare not let the pump run to the bottom because there 
is quicksand in the bottom of the well, and if I let it get 
close to the quicksand it pumps quicksand, and the water 
is not good; so I had to lift the bottom of the pipe up 
from the water, from the sand considerably to keep from 
touching the quicksand. 

Mr. BURR: How much fluctuation is between win 
ter and summer between the highest and the lowest? 

A. Well, I do not know because my well is filled up 
until I do not see the water. 
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Mir. BUIGR: That is all. 

Mir. SMITH: That igpall. 

Mr. BURR: So that the bottom of the well surface 
or the top, you said the water was twenty-five feet below 
the surface of the ground. You meant the top of the 
water or the bottom of the water? 

A. The water is very shallow in this well. It is 
closer to the top of the ground, but then when I quit dig- 
ging it, before I filled the well up, the way I fixed my 
well set in terra cotta, then filled up back with dirt be- 
tween them, only had two feet of water in the well. 

Q. It may have risen since, though? 

A. Sure; it might have raisedssinee: 

WETNESS EXCUSED, 

F. BONSTEDT, recalled, on behalf of the plaimtin 
testified as follows: 

DIRECT EXAMINA TIO 

By Mi. BURR: 

©. You heard the testimony in regard to that rocky 
land, Mr. Bonstedt; will you. describe the rock there, 
briefly, the condition of that soil? 

A. The rocks vary from pebbles to boulders as 
heavy as ten tons. There is a little soil lying between 
those large boulders, and I did not consider that it could 
be plowed, or could be mowed if it had a forage crop, 
with a machine. It might be mowed with a scythe, or 
sickle. 

Q. Mr. Bonstedt, in connection with the digging of 
the ditches for the Okanogan project, you are familiar 
with that, are you? 


ws. Bennett ct al. 219 


Testimony of If. Bonstedt. 

A. Yes, sir. 

©. What showing was there as to the soil beneath 
the surface on the project as a whole? 

Nir. SMITH: The project? 

Mr. BURR: Yes, sir. 

Mr. SMITIT: I do not believe this is rebuttal, your 
honor. 

The COURT: The question is very general. If you 
do not challenge the testimony as to the particular char- 
acter of the soil of this land, what is the purpose? 

Mr. BURR: As [understand it, I have admitted that 
this testimony in regard to the character of the soil will 
not be challenged, but the fact of the character of the 
soil upon the ground, the water necessary, I do not think 
I stipulated any admission upon that. 

The COURT: Well, if that is the purpose of it. 

Mr. BURR: I want to bring out that the soil on the 
project where Mr. George and Mr. Hendricks have 
shown they get a fair duty of water, in the company’s 
estimation, the soil beneath the surface is not more re- 
tentive of moisture, possibly, than is Mr. Bennett's sub- 
soil, as testified by the defendant, and not challenged 
by us. 

A. I am familiar with the material that was exca- 
vated from the canals, and that was very gravelly. 

©. You made some cuts to get considerably below 
the surface? 

Mm. Yes. 

©. Is the soil beneath the Okanogan project reten- 
tive of moisture? 
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A. Practically. The whole project is underlaid with 
gravel sub-soil. 

Q. Conceding for the purpose of this question that 
the testimony regarding the soil underneath the surface 
of Mr. Bennett's land, as shown by the witnesses for the 
defendant is correct, would you say that that soil is ex- 
ceptional in regard to the amount of water required or 
not? 

A. That the Bennett soil is exceptional ? 

Q. Would you say that, admitting— 

A. No, I wouldn't testify exceptional. 

Q. In your judgment, will the Bennett ranch get 
along with as small an amount of water, if properly cul- 
tivated, as the average land? 

Mr. SMITH: We object to that on the ground it 
has all been gone over in their case in chief. 

The COURT: Ido not think it is rebuttal. 

Mr. BURR: Take the witness. 

CROSS EXAMINATION. 

By SirowiTH: 

©. Justa question, Mr. Bonstedt, please. You think 
the ditch line from the canal is about as retentive as Mr. 
Bennett’s place, retentive of water? 

A. I think the ditch as a whole is less retentive. 

Q. Asa matter of fact, your ditch, just this side of 
Okanogan, lost about sixty-eight per cent of the entire 
volume of water in less than a mile, didn’t it? 

A. No, not that I know of. 

QO. What was the loss? 

A. Of the whole canal system? 
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Q. Oh, no, just in about a mile there? 

A. The main canal lost ten per cent of the volume 
it carried when it was running full. 

Q. You cemented how much there this spring? 

A. | donot know the exact number of feet. 

QO. Well, now, where you did that cement work that 
piece of ditch lost about sixty-eight per cent of the entire 
volume of water running through that ditch, didn't it? 

Ps (Only ten per cent, Mr. Smith. 

©. .Oftily tem per cent? 

A. Yeés, sir. 

Q. That would be a loss of about how many cubic 
feet in that little stretch of land? 

A. About a mile and a half, it would be ten second 
feet from a cubic foot a second. 

©. Mr. Bonstedt, that would be about ten per cent, 
you say? 

im ‘Yes, sir. 

Q. Doesn't the data that is gathered by the experi- 
mental stations of the United States show that the loss 
of water in ditches is twenty-five per cent loss in trans- 
portation—is twenty-five per cent? 

fe, Of the lossi? 

©. That is the general average over the state? 

A. I don't know what it is, what their figures are. 

Q. And don't you know also that the Government 
tests show that the general average in all ditches, the loss 
in transportation, from intake to landing, in new ditches 
is sixty-five per cent? 

A. I did not know that. 

©. And in old ditches is fifty per cent? 
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A. Ido not know that. The ditches under the pro- 
ject do not prove that. 

QO. You keep any check of the experimental stations 
—read their bulletins? 

A. Occasionally. 

Q. Beg pardon? 

A. Not of this state; I have known of their bulle- 
tins. 

©. Have you read any of the observations by Prof- 
essor Fortier, Samuel Fortier ? 

A. Ihave read his articles for many years on culti- 
vation. 

QO. Now, I will ask you if you read those, if he does 
not say that the duty of water in the State of Washing- 
ton in his “Water and Forest” is a pamphlet entitled, in 
July to October, 1906, states the duty of water in Wash- 
ington is the general average is eight acre feet per acre? 

A. Ido not know that. 

Q. Did you ever read his “Water and Forest?” 

A. No, sir. 

Q. That report will be found in work on water rates, 
third edition, page 525. 

Mr. SMITH: I think that is all, Mr. Bonsted@ 

Wits. EXCUSED. 

C..M. ZEDIKER, recalled as a witness in Wehalivon 
the plaintiff, testified as follows: 

DIRECT EXAMINATION. 

By Mr. BURR: 

QO. Mr. Zediker, you testified that you had been on 
the Sunnyside unit for some time? 

A. Yes, sir. 


bo 
bo 
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Testimony of C. M. Zediker. 
(. Of the Yakima project? 
m Ses, sir. 

Q. Do you know the duty of water down there? 

m Ido. 

Q@. What was it? 

A. The amount delivered to the farmers at the pres- 
ent time by the Government is three acre feet, but that 
has not been successful for the proper growing of crops. 
The majority of the people in that country have had to 
put out a considerable area of their land to orchard to 
make that duty of water suffice. Of course under that 
project there are lowlands that do not require that, but 
on the bench lands of volcanic ash origin that quantity 
of water is not sufficient, though it is the amount stated 
in the contract. 

Q. Don't you know, Mr. Zediker, that under the old 
Washington Irrigation Company, the predecessor of the 
Government, they delivered one cubic foot to 160 acres? 

A. I know that under the contract of the Washing- 
ton Irrigation Company the contract called for one 
cubic foot per 160 acres, but at no time up to the time 
that the Government purchased that project did they 
measure the actual quantity of water to the settlers; in 
fact, for the last two years that I was with the Wash- 
ington Irrigation Company I acted in the capacity of as- 
sistant to the superintendent, and it was my work to set- 
tle disputes between the farmers and the controller as 
to the duty of water, not the amount, under their con- 
tract, the company was obliged to deliver to them, but 
the amount which they actually needed for those lands. 
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Testimony o1 A. A, Curtics: 

QO. Well, Mr. Zediker, did you ever observe alfalfa 
roots going down to water—do you know how deep they 
gor 

A. I have seen occasions in that country where they 
have gone twenty-eight feet, twenty-four feet. 

Q. Don't you think the alfalfa roots in Mr. Ben- 
nett’s land are down to water, Mr. Zediker, honestly? 

A. I don’t. There might be as light area south of 
the swamp. 

The COURT: I know it will burn up in twenty-four 
hours when water is within six feet of the surface. 

A. I had some experience with water at Brewster, 
with water within five feet of the surface of the year 
mentioned. 

Mr. BURR: That will do, Mr. Zedilkew 

Wiss 2 eUser.: 

A. A. CURTISS, recalled as a witness on behalf of 
the plaintiff, testified as follows: 

DIRECT EXAMINA TIGIE 

By Mir, BURRS 

Q. Mr. Curtiss, I think you testified that you put 
some land in fruit and that you are pumping to it? 

A es Sith 

©. How much more water was required on alfalfa 
than your fruit, will you estimate roughly? 

Well, it is a good deal owing to the land. 
Well, right on your piece there? 

On the present land I have? 

Yes. 


Well, take it as an average? 


> 10 PIO > 


ws. Bennett ct al. 225 


Testimony of F. Bonstedt. 

fe Yes, sir half as much or twice as much, or fifty 
times ? 

A. Well, I should want three times as much as the 
present water that I use for the trees. 

Q. How much more would it need on Mr. Bennett's 
place than you are using for your fruit, would you say? 

A. Well, I have one acre of ground something sim- 
liar to Mr. Bennett's. Now, for illustration, I sent my 
sparker in my engine here to Spokane, and I had to 
hire another pumping plant to pump water on that 
ground, and they was not just fixed up right, and I put 
eight oil cans to the cherry tree, and it was not over 
half an hour until it was out of sight. 

Mr. SMITH: I heard you tell about that. I under- 
stand it, but I do not believe you made it plain whether 
you hauled those cans of water to the tree? 

A. I carried them right from my trough; the row of 
trees is right up and down, right in front of my house. 

Mr. BURR: How many times more water would it 
take to raise alfalfa on Mr. Bennett's place than it takes 
to raise trees on yours, that is what I want to get at— 
half, or more, twice as much, or fifty? 

A. It would take about three times the amount, I 
should think. 

MYITNESS EXCUSED. 

Mr. BURR: There are just about a couple of ques- 
tions I would like to ask Mr. Bonstedt. 

Mr. BURR: Q. Mr. Bonstedt, will you relate any 
measurements that you made in regard to the amount 
of water Mr. Curtiss used on his, any computation—I 
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Testimony of A. Castile. 
do not mean measurements you made in regard to Mr. 
Curtiss’ use of water. 

A. I made some computations from figures that Mr. 
Hodge gave me. He stated that he is using 13 miner’s 
inch in irrigating eleven and one half acres; but during 
the season of 1911, pumped this water, pumped it twelve 
days at the rate he was pumping, or the quantity he 
placed upon these eleven and a half acres would amount 
to about—yes, a little over six acre feet—it would be 
about fifty-seven one hundredths of an acre foot per acre. 

VO Nits Ee USED: 

Mr. BURR: I would like to call Mr. Castile for a 
few questions. 

A. CASTILE, recalled as a witness on behalf of the 
plaintiff, testified as follows: 

DIRECT EXAMINATION. 

By Mr. BURR: 

Q. Mr. Castile, in regard to that land below the 
swamp on Mr. Bennett’s place, what is the condition of 
the gravel—what kind of gravel— 

Mr. SMITH: That has all been gone into and I ob- 
ject to it as not rebuttal. 

The COURT: He may answer the question. 

A. There are four or five acres of that land covered 
with wire grass and salt grass, and some cat-tail, which 
shows indication of excessive moisture. 

Mr. SMITH: We object to that. He was notasked 
anything about what it shows, but what is there. 

Mr. BURR: He has qualfired as an expert: 

Mr. SMITH: His answer is not responsive to the 
question. 
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Testimony of A. P. Wheeler. 

The COURT: He has answered the question, al- 
though it is not in rebuttal of anything offered here. 

Mr. BURR: [ thought they testified to the character 
of the grass down there, the condition it was in. 

The COURT: That was part of your original case; 
you went into it in the first instanee. He has answered 
the question, however. 

Mr. BURR: Q. Mr. Castile, admitting for the pur- 
pose of this question that the testimony given on behalf 
of the defendant in regard to the soil beneath the surf- 
ace, on Mr. Bennett's land, would you deem the condi- 
tions exceptional in regard to the amount of water nec- 
essary, or the contrary? 

A. I would deem it exceptional. 

Q. Would you deem that his land upon that showing 
would need more water than average land in that coun- 
my, or would not? 

A. I would not. 

Mr. BURR: That ts all. 

Mir. SMITH: That is all. 

MU TEeSS EXCUSED. 

A. P. WHEELER, witness recalled on behalf of plain- 
tiff, testified as follows: 

DIRECT EXAMINATION, 

By Mr. BURR: 

Q. Mr. Wheeler, you testfiied that as to what the 
amount of water necessary on Bennett’s place was, have 
you ever lind measurements for any given tract for the 
cntire season, so that you can tell exactly how much was 
used? 
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Testimony of G. H. Wheeler. 

A. Yes, sir; but not in this state, nor any paxtienian 
individual contract of a certain number of acres that I 
can call to mind at this time, and I have measured sev- 
erat tiem, 

Vite SRR: Whar iseall 

WINES S EXCUSmD: 

G. H. WHEELER, witness recalled on behalf of the 
plaintiff, testified as follows: 

DIRECT EXAMINATION 

By Mr. BURR: 

Q. Mr. Wheeler, did you ever have these measure- 
ments upon any particular tract of land of a given num- 
ber of acres for an entire season so as to ascertain the 
real amount of water actually used upon that tract for 
that entire year? 

Noe siite: 

Mr. BURR: That will do. 

Mr SMITH: That @ all. 

WaUN ESS 2 CL Simp: 

W. C. MULDROW, recalled on behalf of the plain- 
tiff, testified as follows: 

DIRECT EXAMIN ATTOIN 

By Mr BURR: 

Q. Mr. Muldrow, conceding for the purpose of this 
question that the testimony given in regard to the char- 
acter of the soil beneath the surface on the defendant’s 
place is correct, is the showing exceptional in regard to 
the amount of water necessary or otherwise? 

A. Iso regard it. 


Q. Beg pardon? 
Ques. 


us. Bennett ct al. 229 


aeocmony of __. __. Edwards and ~-. ~_-. Shaw. 

A. I would regard it as exceptional for that coun- 
ry: 

QO. Mr. Muldrow, did you ever see excavations made 
in alfalfa land for to see how deep the roots grow? 

Mr. SMITH: Oh, we concede they go away down, 
your honor. 

ime COURT: They go tothe bottom. That is all. 

Mrs SMITH: That is all. 

Ww eENESS EXCUSED. 

Be EDWARDS, witness recalled on behalf of 
plaintiff, testified as follows: 

DIRECT EXAMINATION. 

iy wir. BURR: 

QO. How much, if you know, is the slope from the 
upper end of Mr. Bennett's place to the marsh? 

A. My notes show 28 feet from the water surface 
in the ditch to the swamp on the north end. 

aE NESS EXCUSED. 

--. _.. SHAW, recalled on behalf of the plaintiff, tes- 
tified as follows: 

DIRECT EXAMINATION. 

By Mr. BURR: 

QO. Mr. Shaw, you heard the testimony on the part 
of the defendant in regard to the character of water, 
from your experience in irrigation of the adjoining 
lands, would you say that two irrigations for each crop 
as testified by the defendant would be necessary? 

A. Why, I think so. 

Q. You think it would be necessary? 

A. Unless it would be an unusually dry year. 
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Testimony of W. C. Muldrow. 

©. For the second and third crop? 

A. I do not think last year I used any more than 
that. Well, I mean I did not use all of four years—I 
don't think for any year I used over six irrigations 
through the year. I used less when I irrigated for three 
crops three times through the year—irrigated from four 
to six times for three crops. 

QO. You irrigated from three to six timess@mmmie 
sixth crop? 

A, Yes, sit three crops: 

ibe, Ile JL sees 

WITNESS ix CUSED, 

Mr. BURR: I would like to ask Mr. Muldrow. 

W. C. MULDROW, recalled on behalf of the plain- 
tiff, testified as follows: 

DIRECT EXAMINATION. 

By Wir BURR; 

©. You heard Mr. Folmsbee testify in regard to the 
tract of land on the Carpenter place, that he was unable 
to raise alfalfa, did you not? | 

fe IT aural 

Q. Will you tell us the character of the cultivation 
on that tract? 

A. I had occasion to be called down there by Mr. 
Carpenter to act in that capacity to look over that tract 
in regard to irrigation, and he figured putting water over 
it on the alfalfa, and the tract was underlaying river 
bottom just in old channels, so level it would be practi- 
cally impossible to get any head of water. He had done 
a great deal of work this spring—had tried to do a good 
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Testimony of W. C. Muldrow. 
deal more before attempting to irrigate—that is in lev- 
eling. 

©. He has changed it since? 

m WMehad intended at one time to raisealfalfa omit 
and gave it up. Now he wanted to put alfalfa in again. 

Q. What is the condition of that piece of land today? 

Mm Ge fas done a great deal of work on it this 
spring, but the time I examined it he was doing a good 
deal more of work in leveling. 

MIONGSS EXCUSED. 

mr. SMITH: That is all with the exception of this 
transportation matter of the allowance in loss of trans- 
portation. I think we would like to get this water at or 
about Mr. Bennett's north line. I believe that under the 
law he would be entitled to it there where he has been 
taking it heretofore; in other words that he could not 
be put in a worse position than he was. 

Mr. BURR: If your honor please, the measurement 
of the water below the floodgate of that canal makes it 
impossible for any unprejudiced official, either on the 
part of the State or on the part of the Federal Govern- 
ment, under any act that I know of, to say whether or 
not Mr. Bennett is receiving his share of water, or 
whether he is not. It makes it absolutely impossible for 
anyone to tell, and the state law fixes the headgate as a 
place where we are able to get an impartial measure- 
ment of the water which the ditch is entitled to. To 
measure it at his headgate, the upper end of his land, is 
simply to throw the matter open to a state of anarchy, 
from which the government hopes to emerge by the 
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means of this suit; it was for that fully as much as in or- 
der to determine the water right that this case was 
brought. This case is intended to give to the state com- 
missioner, appointed by the Superior Judge of the coun- 
ty, jurisdiction over the head gate of that canal in order 
to insure the safe passage past that head gate, as well 
as some six or eight purchasers of the water, to which 
the main canal of the Okanogan project is entitled. To 
give Mr. Bennett the water at the other point some mile 
or two below the head gate, is simply to throw the whole 
case open for an injunction case, or for contempt, or for 
something, in order to measure the amount of the de- 
livery. I believe that under the act of 1907, under 
which the water commissioner was appointed, the Court - 
is in a position to specify the amount at the head gate, 
with a proper amount for loss in transit to Mr. Ben- 
nett’s land. That will place the matter beyond dispute 
end beyond interference on the part of the Government, 
aud beyond interference on the part of any water users, 
among whom the United States is one. 

The COURT: It is about a quarter of a mile from 
the head stream, as I understand it, to Mr. Bennett’s 
place. 

Mr. BURR: The place he drew his plea for is two 
or three miles below. 

We are asking authority for the head gate of the 
ditch, which I. think is far preferable from the legal 
standpoint, or practical standpoint, at the spillway. This 
whole matter will have to be fought out again in case 
this matter is left open. The Spring Coulee averaged 
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more, according to our figures, than it was entitled to, 
considering the contract. [Even with the extreme Mr. 
Bennett was now getting, in order to get the matter 
pendente lite, we sought in that old decree handed down, 
we sought to name an inch to the acre for the purpose 
of investing in the water commissioner control over that 
head so we could get water by it. 

Mr. SMITH: The distance from Mr. Bennett's north 
line to the intake ditch is something like a mile and a 
quarter. I am sure this Court has jurisdiction over this 
decree, and if Mr. Bennett is given the water at his place 
there, at his north line, about that, we are willing to 
forego any relief for any loss of transportation at all, we 
will take chances on it. 

The COURT: Ido not think the decree will have any 
practical effect so far as the Government is concerned, 
unless it shows the amount of water taken at the de- 
fendant’s stream, at its head; it will be wholly inopera- 
tive otherwise. 

Mr. SMITH: Do you purpose to give it to us from 
the spillway? 

Mr. BURR: The point of measurement of the spill- 
way down. We will give 1300 feet over this 280—we 
would add to the 15 per cent pro rata above the spill- 
way. Do I make myself clear? 

ier COURT: Yes, that explains it. 

Mr. BURR: I would be willing to add to that 15 per 
cent qualification from the spillway per cent, point of 
measurement, down to Mr. Bennett’s place, such propor- 
tions as the length of the ditch above the spillway is to 
that below, at the rate of 15 per cent. 
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The COURT: What would that be practically? 

Mr. BURR: I do not know the distance from the 
spillway down. Mr. Muldrow, I think, has it. Mr. 
Bonstedt—Mr. Castile, have you that figure from the 
spillway to the Bennett land? 

Mr. BONSTEDT: I think Mr. Bennett’s specifica- 
tinos is about right. [t is not over a mile and a quarter— 
something between a mile and a mile and a quarter. 

The COURT: A mile and a quarter from the spill- 
way down? 

Mr. BONSTEDT: No, from the heddgatestamiiie 
Bennett's land. 

The COURT: That would leave about a mile from 
the spillway probably to this land? 

Mr. SMITH: We are up against another matter 
there. If he could take the water at the headgate we 
have got to take it past their spillway. If he took that 
spillway out or away, the water would be spilling down 
tne Creek: 

The COURT: The dividing line will be wherever it 
is at the present time. If it is changed, it would have to 
be changed. I only put it so as to be uniform. 

Mr. SMITH: If he took that spillway out of 
unene 

The COURT: I will make it the spillway for the 
present as long as the dividing gate is there, unless you | 


are going to change it right away. 

Mr. BURR: I think we are going to put in a differ- 
ent headgate practically. We will have a measuring 
device in our headgate in accordance with the state law. 
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The COURT: Why didn't you put it in then accord- 
ing to the state law? 

Mr. BURR: Why not put it there now? 

The COURT: Well, it should be at the same place. 

Mr. BURR: It should be at the same place, yes, but 
we have not had until this decree comes in—we have 
not had jurisdiction over that headgate; that is the 
point, 

Now, the state commissioner, the water commissioner, 
will have jurisdiction over that and can put in a weir; 
the act requires him to see that the proper measuring 
device is at that point of diversion. Up to now we have 
not had jurisdiction over it, because Mr. Bennett has 
not been covered by a judication or contract, and has 
not been any place over which the court has jurisdic- 
tion. 

The COURT: If you move it right away, I will 
place it at the head of the ditch. 

Mr. BURR: That is satisfactory. 

Mr. SMITH: I would like the decree to embrace 
that or take that up. 

Mr. BURR: That is satisfactory. As long as he ro- 
tates, it seems to me that the acre foot basis in accord- 
ance with the man he rotates with, takes his water, and 
every old and new user receives it upon the acre foot 
basis—I think it would be better to have it on the acre 
foot basis. 

The COURT: I do not care which way it is put. 

Mr. SMITH: We would rather have it in cubic feet 
on the miner's inch, because they do not understand this 
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acre foot business up there. That is talked by the Gov- 
ernment officials and those experts, and we know noth- 
ing about it. We do not know whether it is right or not 
right, but we do know something about the other two 
measurements. 

The COURT: Of course, the state officer would only 
have to reduce it to the other measurement in order to 
comply with the law anyhow. 

Mr. BURR: It seems to me that the equivalent is 
very easy, for this reason; for twelve hours and six 
minutes a second foot running makes one acre foot pre- 
cisely. 

The COURT: What is your system of delivery? 

Mr. BURR: We have contracts. 

The COURT: Do you deliver it whenever they de- 
mand it? 

Mr. BONSTEDT: We deliver it upom iene 

Mr. SMITH: When you get ready. 

Mr. BONSTEDT: No, we deliver it on forty-eight 
hours’ notice, so as not to waste water, so we can't 
adjust our ditch for water there at the proper time, not 
before and not later. 

Mr. BURR: That is immaterial on the Spring 
Coulee, because that order would be fixed by the state 
water commissioner; then they would have to arrange 
their distribution among themselves. 

The COURT: Well, you are not concerned with 
that. 

Mr. BURR: No, not concerned with it. 

TheCOURT: Wot yet. 
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Mr. BURR: As long as there are like two dozen 
water users, and they all receive it on the acre foot basis, 
in common with every old water user and new water 
user in the entire country, it seems to me that it would 
be the more proper way to have the Court decree. It is 
immaterial to me anyway to any vital extent. 

Mr. SMITH: It does not concern them after the 
water is in the ditch. 

The COURT: I think the decree should be based on 
the unit of measurement prescribed by the state law, 
otherwise the legislature doesn’t need anything. Now, 
I understand that substantially forty inches under six 


inch pressure is equivalent 

Mr. SMITH: Toa cubic foot. 

The COURT: JI understand substantially forty 
inches under six inch pressure is equivalent to a cubic 
foot, is the understanding. 

Mr. BURR: I think it is thirty-eight, isn’t it? 

Mr. SMITH: We take forty for short in round fig- 
ures. 

Tie COURT: Do you desire to file a brief in this 
case. 

Mr. BURR: I would like to. 

or, SMITH: We doi't’caré to. 

The COURT: All rigttt; I will file an opinion in the 
case, a brief opinion, as soon as the testimony is tran- 
scribed. How long do you want to file the brief. 

mr. BURR: Thiréee weeks. 

The COURT: Very well; that is satisfactory to me. 

Mr. SMITH: If the Court please, in the first in- 
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stance we would not care to file a brief. We would 
rather submit it to the Court for your honor to de-ide 
without arguing. If they submit a brief, we would like 
to have a little time to answer it. 

The COURT: I am going to award to these de- 
fendants just what I think they are entitled to under 
the state law before they went in there, and not im- 
paired to any extent by subsequent legislation, and | 
think that question is fairly well settled by the Supreme 
Court decisions of the state. If there is nothing fur- 
ther, we will adjourn court till Monday morning at 10 
o'clock. 

Endorsements: Statement of Facts and Testimony. 

iiledmitimer22, 1ON2: 

W. H. HAREMGi 

By S. M RUSSELL, Deputy. 
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E. C. Maedomald, Asst. U. S. Atty. 
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RUDNIN, District Judge. Under the provisions of 
the Reclamation Act of June 17, 1902 (32 Stat., 388), 
and the Act of the Legislature of the State of Wash- 
ington entitled, “An Act relative to the appropriation of 
waters of the state for irrigation purposes, granting to 
the United States the right of exercising the power of 
eminent domain in acquiring lands, water and other 
property for rights-of-way, and for reservoir and other 
irrigation works, granting to the United States certain 
rights in state lands and waters of the state, relating 
to water users’ associations, and declaring an emer- 
@eney, approved March 4, 1905 (Laws of 1905, p. 
heO), the United States in the year 1905 appropriated 
all the unappropriated waters of Salmon River in Oka- 
nogan County, of this state. Long prior to that date 
the defendants herein and their predecessors 1n interest 
Mppropriated and diverted a part of the waters of 
Salmon River for the purpose of irrigating and re- 
claiming certain lands now owned in fee simple by the 
defendants, and it is conceded that the rights of the 
defendants are superior to the rights of the Govern- 
ment, to the extent of their prior appropriation and use 
of the waters appropriated for beneficial purposes. The 
extent of the preference or prior right of the defendants 
is therefore the only question presented for consider- 
ation on this hearing. The question thus presented is 
one of fact and an extended review of the testimony 
would serve no purpose. There is some dispute as to 
the number of acres actually irrigated by the de- 
fendants, but the Government claims that some thir- 
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teen acres of the defendants’ land is rocky and cannot 
be profitably cultivated or irrigated, rather than dis- 
putes the fact that this part of the land has been in fact 
irrigated. Suffice it to say on this point that the land 
has been irrigated by the defendants for pasturage and 
other purposes; it 1s land for which water might be ap- 
propriated and was appropriated and used, and the fact 
that the Government or others might be able to use the 
water to better advantage and with greater profit on 
other lands in no manner militates against the right or 
title of the defendants. There is a wide and irreconcil- 
able conflict in the testimony, or perhaps better say a 
wide difference of opinion, as to the quantity of water 
required to properly irrigate the land in question, vary- 
ing as the testimony does, from two and one-half to 
three acre feet during an irrigating season of one hun- 
dred and twenty days, to one inch of water per acre, 
measured according to the custom of miners under a six 
inch pressure. The testimony clearly shows that the de- 
fendants’ land has a gravelly, porous sub-soil and re- 
quires an unusual quantity of water to properly irrigate 
it. The crops grown by the defendants, consisting of 
alfalfa and timothy and clover, also require a greater 
quantity of water than do orchards and other crops that 
night be mentioned. The defendants have submitted a 
form of decree awarding to them two cubic feet of water 
per second of time for the sixty-three acres under irriga- 
tion, to be measured at the point of diversion. This is 
equivalent to about nine acre feet for an irrigating sea- 
son of one hundred and fifty days. True, the testimony 
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shows that there is a loss of about twent-five per cent 
from evaporation and seepage between the point of di- 
version and the point of use, but making due allowance 
for this loss I am satisfied that no such quantity of 
water is required for the proper cultivation of the de- 
fendants’ land. I think an allowance of one and one- 
half cubic feet per second of time, to be measured at the 
point of diversion from the river, if properly used and 
husbanded, will be ample to supply all the needs of the 
defendants and will meet the full requirements of their 
prior appropriation. A decree will be entered accord- 
ingly. 

In view of the form of the decree presented by the 
defendants I might suggest that no injunction can run 
against the United States, and it is the only party 
plaintiff. It is not to be presumed that the Government 
will deprive the defendants of rights decreed to them 
by one of its own courts, but if some officer of the Gov- 
ernment should disregard the decree in the future the 
defendants must seek their remedy against the officer 
committing the wrong and cannot obtain relief against 
the government itself, without authority from Congress. 
In view of the fact that this is a proceeding to determine 
adverse claims to water, in which the defendants claim 
more than they are entitled to and the Government con- 
cecdes less, no costs will be allowed either party. 

Endorsements: Opinion. 

Filed july 9, 1912. 

W. H. HARE, €lerk. 
ity 5. We RUSSELL, Deputy. 


242 Uinmited States 
No. 1271. 
In the District Court of the United States. Eastern Dis- 
trict of Washington, Nerithern Division. 


UNITED STATES OF AMERICA, 


Com plainani, 
ws. 
W. S. BENNETT and JOSEPHINE BENNETT, 
his wife, 
Dejendanis. 
DECREE. 


This cause came on regularly tor hearing end trial 
on the merits on the 31st day or May and the Ist day of 
June. 1912; the plaintiff appearing by Oscar Cain. 
United States Attorney. and E. W. Burr. Special As- 
sistant to the United States Attorney, and the de- 
fendants appearing in person and by their attorneys, 
Smith & Gresham and W. W. Hindman, and the Court 
having heard all of the evidence and the arguments of 
counsel and being fully advised in the premises. and all 
the evidence in said cause now being on file in this 
court, it is hereby ORDERED, ADJUDGED and DE- 
CREED as follows: 


f 


That the defendants are the owners in fee simple and 
in possession of the frst right to divert. for irrigation. 
stock and domestic purposes from Salmon Creek, situ- 
ated in Okanogan County, Washington. one and one- 
half (124) cubic feet of water per second of time, to be 
measured at the point of diversion from the said river, 
during the irrigating season of each and every Year, 
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which season is adjudged to be from April 15th to Sep- 
tember 15th, and which is to be used upon the following 
described premises situated in Okanogan County, State 
of Washington, to-wit: The West halt of the Southeast 
quarter of Section Thirty-six (36), Township Thirty- 
four (34) North, of Range Twenty-five (25) E. W. M.., 
the Southwest quarter of the Northwest quarter and 
Lot Two (2) in Section Thirty-one (31), Township 
Thirty-three (33) North, of Range Twenty-five (25) 
re. W. M. 

It is further ORDERED that if the plaintiff elects 
to measure water at any other place below the point of 
diversion from said river, the amount of water hereby 
awarded defendants shall be the same as fixed herein. 
It is further 

ORDERED that the defendants and each of them 
be, and they are hereby, perpetually enjoined from di- 
verting any greater amount of water from said stream 
than is herein awarded unto them. And it is further 

ORDERED that neither party shall recover costs. 

Done in open Court this 12th day of August, 1912. 

(Signed) FRANK H. RUDKIN, 
Judge. 

Endorsements: Decree. 

Filed August 13, 1912. 

W. Fl. PRNR EE, Cla: 

By 5.f. RUSSELL, Deprity. 
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In the District Court of the United States, for the East- 
ern District of Washington, Northern Division. 


WiwWiTED STATES OF AMERICA, 
Plaintiff, 
US. 
W. S. BENNETT and JOSEPHINE BER 
his wife, 
Defendants. 


ASSIGNMENT OF ERROKS 

Now, on this 20th day of September, A. Dae 
comes the plaintiff, United States of America, by Oscar 
Cain, United States Attorney; E. C. Macdonald, As- 
sistant United States Attorney, and E. W. Burr, Spe- 
cial Assistant to the United States Attorney, and says 
that the decree entered in the above cause on the 13th 
day of August, 1912, is erroneous and unjust to the 
plaintiff: 

First: Because the defendants are awarded a greater 
amount of water than is necessary, with due economy, 
for the irrigation of their lands. 

Second: Because the decree is based upon an erroneous 
ruling of the Court, that the defendants are entitled to 
use and maintain the same means employed by them in 
conveying water to their land and the application of 
said water thereon, that they had employed at the time 
of acquiring rights to said water, irrespective of 
whether such means employed by them were productive 
of due economy in the use of water. 
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Third: Because said decree was based upon a ruling 
of the Court that the defendants are entitled to as much 
water as was used by them in accordance with the usual 
course of husbandry in the district in which their lands 
are situate, irresepctive of whether or not such usual 
methods of husbandry are in accordance with due econ- 
omy in the use of water. 

Fourth: Because said decree awards the use of water 
to the defendants during a longer irrigation season than 
is shown to be necessary. 

Fifth: Because the Court awarded defendants a 
greater quantity of water than is necessary for growing 
the principal crop of the country; and declined to enter 
a decree awarding, in the alternative, water sufficient 
for the growth of alfalfa, or for orchard purposes, ac- 
cordingly as the lands under consideration might be de- 
voted to such usage. 

Sixth: Because said decree is contrary to the evi- 
dence as to the amount of water necessary for the culti- 
vation of defendants’ land. 

Seventh: Because said decree awards to defendants 
vested rights in the water in controversy in excess of 
their necessities, the title to said water being in the public, 
under police powers of regulation, to be exercised with 
the view of obtaining the greatest possible use of the 
same. 

WHEREFORE, The plaintiff prays that said decree 
may be modified and that the District Court be directed 
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to enter a decree in conformity with the evidence sub- 
Ieied eine tlre case. 
(Signed) OSCAR CAIN 
United States Attorney. 
(Signed) E. C. MACDONIEy 
Assistant United States Attorney. 
(Signed) Ey Va bURiS 
Special Assistant to U. S. Attorney. 
Endorsements: Service of a Copy of the within As- 
signment of Errors is hereby admitted, at Conconully, 
Washington, this 26th day of September, 1912. 
(Signed) SMITH & GRESHAM, 
Attorneys for Defendants. 
Assignment of Errors. 
Filed September 20, 1912. 
W. H. HARES Giese 
by > ML RUSSELL, Deputy: 


Ney 1271: 

In the District Court of the United States for the East- 

ern District of Washington, Northern Division. 
UMITED STATES OF AMERICA: 

Plainttff, 
US. 
W. S. BENNETT and JOSEPHINE 5E ies 
his wife, 
Defendants. 
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ae i lION FOR APPEAL TO THI UNITED 
SigiksS CLRCUIT COURT OF APPEALS, 
fOR TRE NINTE CIRCUIT, AND 
ORDER. ALLOWING SAME. 


To the Honorable District Court of the United States 
for the Eastern District of Washington: 


The above named plaintiff, United States of America, 
conceiving itself aggrieved by the decree made and en- 
tered by said Court on the 13th day of August, 1912, 
in the above entitled cause, does hereby appeal from 
said decree to the United States Circuit Court of Ap- 
peals for the Ninth Circuit, for the reasons specified in 
the assignment of errors filed herein, and prays that 
its appeal be allowed, and that citation issue as pro- 
vided by law, and that a transcript of the record, pro- 
ceedings and papers upon which said decree was based, 
duly authenticated, may be sent to the United States Cir- 
cuit Court of Appeals for the Ninth Circuit, sitting at 
an Francisco, California. 


Dated this 20th day of September, A. D. 1912. 


(Signed )sOSCAR CAIN, 
United States Attorney: 
(Sigwed) E. C. MACDONALD, 
Assistant United States Attorney. 
(Signed) E. W. BURR, 
Special Assistant to U. S. Attorney. 


The foregoing petition of the plaintiff, United States 
of America, for an appeal to the United States Circuit 
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Court of Appeals for the Ninth Circuit, is hereby 
granted, and the appeal allowed. 
Dated this 20th day of September, A. D. 1912. 
(Signed) FRANK H. RUBIGES 
Judge. 
Endorsements: Service of a Copy of the within Peti- 
tion for Appeal and Order Allowing Same, is hereby 
admitted, Conconully, Washington, this 26th day of 
Seprember, 1912. 
(Signed) SMITH & GRESHAM, 
Attorneys for Defendants. 
Petition for Appeal and Order Allowing Same. 
Piledeseprez0, 1912. 
W. H. HARE@iis 
By 5. Mie RUSSELL, Deputy: 


Noy 1271: 
In the District Court of the United States for the East- 
ern District of Washington, Northern Division. 
UNIED STATES OF AavieRicey 


Plaintiff, 
US. 
W. S. BENNETT and JOSEPHINE BENE 
his wife, 
Defendants. 


CIRATION (Lodged Cap). 

UNBRED STATES,OF AMERICA—cs: 
THE PRESIDENT of the United Statesmeam aa 
Bennett and Josephine Bennett, his wife, GREETING: 
YOU ARE HEREBY CITED AND ABiigie 
ISHED to be and appear at the United Statesa@meam 
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Court of Appeals for the Ninth Circuit, to be held at the 
City of San Francisco, State of California, within 
an appeal filed in the office of the Clerk of the United 
thirty (30) days from the date of this writ, pursuant to 
States District Court for the astern District of \Wash- 
ington, Northern Division, wherein the United States 
of America is appellant, and you, the said W. S. Ben- 
nett and Josephine Bennett, are appellees, to show cause, 
if any there be, why the decree in the said appeal men- 
tiond should not be correected and speedy justice should 
not be done to the parties in that behalf. 

Peess, THE HONORABLE EDWARD 
DOUGLASS WHITE, Chief Justice of the Supreme 
Court cf tite United States of America, this 20th day 
of September, A. D. 1912, and in the Independence of 
the United States the one hundred and thirty-seventh. 

(Signed) FRANK H, RUDKIN, 
United States District Judge for the Eastern District 
of Washington. 

(Seal. ) (Signed) W. H: HARE, 
Clerk of the United States District Court for the East- 
ern District of Washington. 

Endorsements: Service of a copy of the within Cita- 
tion is hereby admitted at Conconully, Washington, this 
26th day of September, 1912. 

(Signed) SMITH & GRESHAM, 
Attorneys for Defendants. 

Citation (Lodged Copy). 

Filed September 20, 1912. 

We. THANE Glerk. 
fy sew RUSSELL, Deputy. 
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In the District Court of the United States for the East- 
ern District of Washington, Northern Division. 
USTED STATES-OF ANMDRICA, 
Plaintiff, 
US. 
W. 5S. BENNETT and JOSEPHINE BENE 
his wife, 
Defendants. 

To the Clerk of the United States District Court for 
the Eastern District of Washington: 

YOU ARE HEREBY DIRECTED), in takings 
your return 10 the citation on appeal herein, to include 
therein the following: 

Complaint ; 

Answer; 

Replication ; 

Testimony; 

Opinion; 

Decree; 

Assignment of Errors; 

Petition for Appeal, and Order Allowing Same; 

Citation ; 

Admission of Servcie of Copy of Proposed Bill of 
Iexceptions ; 
which comprise all of the papers, records and other 
proceedings which are necessary to the hearing of the 
appeal in said action in the United States Circuit Court 
of Appeals, and no other papers, records or other pro- 
ceedings than those above mentioned need be included 
by you in making up your return to said citation as a 
parteof stich aesend. 
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Dated this 11th day of October, A. D. 1912. 
(Signed) OSCAR CAIN, 

United States Attorney. 
(Sigited) E. C. MACDONALD, 

Assistant United States Attorney. 


Endorsements: Praecipe for Transcript of Record 
Filed Oct. 12, 1912. 

Wy. TIA, Clerk 
te F.C. NASH, Deptity. 


No, 1271. 
In the District Court of the United States, Eastern Dis- 
trict of Washington, Northern Division. 


Peel STATES OF AMERICA, 
Appellant, 


US 
me oe PONNETT and JOSEPHINE BENNETT, 


his wife, 
Appellees. 


SHPULATION. 
limslrereby STIPULATED and AGREED by and 
between the parties hereto that the appellant may have 
to and including the first day of November, A. D. 1912, 
in which to print and file the transcript on appeal herein. 
Dated this 7th day of October, 1912. 
(Signed) OSCAR CAIN, 
United States Attorney. 
(Siewed) E. C. MACDONALD, 
Assistant United States Attorney. 
(Signed) SMITH & GRESHAM, 
Attorneys for Appellees. 


[ndorsements: Stipulation Extending Time to 
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Print and File Printed Record on Appeal. 
Filed October 12, 1912. 
W. H. HARE Gia 
By FRANK C. NASH, Deputy. 


Ne. 1271. 
In the District Court of the United States, Eastern Dis- 
trict of Washington, Northern Division. 

UNITED STATES OF aVieRiece 

Appellant, 

US. 
W. S. BENNETT and JOSEPHINE BERR 
his wife, 
Appellees. 
ST IPUE AT ion: 

It is hereby STIPULATED by and between the par- 
ties hereto, by their respective attorneys, that the United 
States of America, appellant in said cause, may have 
to and including the 15th day of November, A. D. 1912, 
in which to serve and file the transcript on appeal herein. 

Dated this 21st day of October, A. D. 1912. 

(Signed) OSCAR CAIN, 
United States Attorney, 
(Signed) E. C. MACDONALD, 
Assistant United States Attorney. 
(Signed) SMITH & GRESHAM, 
Attorneys for Appellees. 

Endorsements: Stipulation extending time for print- 
ing record until November 15, 1912. 

Filed October 24, 1912. 

W. H. HARE, Giga 

By FRANK C. NASH, Deputy- 
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In the District Court of the United States, Eastern Dis- 
trict of Washington, Northern Division. 


No. 47). 
Pmt ED STATES OF AMERICA, 
Complainant, 
vs 


me >. DONNGIT eaad JOSEPHINE BENNETT, 
his wife, 
Defendants. 
Pees CERTIFICATE TO TRANSCRIPT OF 
RECORD. 
Pw ED STATES OF AMERICA, 
EASTERN DISTRICT OF WASHINGTON—ss. 

I, W. H. Hare, Clerk of the District Court of the 
United States for the Eastern District of Washington, 
do hereby certify the foregoing printed pages, numbered 
from 1 to 253, inclusive, to be a full, true, correct and 
complete copy of so much of the record, papers, testimony 
and other proceedings in the above and foregoing enti- 
tled cause as is called for by the complainant and appel- 
lant in its praecipe therefor as the same appears on page 
250 of this printed record, and as the same remain of 
record and on file in the office of the Clerk of said Dis- 
trict Court, and that the same constitute the record on 
appeal from the order, judgment and decree of the Dis- 
trict Court of the United States for the Eastern District 
of Washington, Northern Division, to the Circuit Court 
of Appeals for the Ninth Judicial Circuit, San Francisco, 
California. 

I further certify that I hereto attach and herewith 
transmit the Original Citation issued in this cause. 
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I further certify that the cost of printing the foregoing 
transcript is the sum of $261.00. 

I further certify that the fees of the Clerk of this Court 
for preparing, supervising and certifying to the forego- 
ing printed record, under Rule 101 of the Rules of this 
Court, amounts to the sum of $134.20, which sum will 
be included in my quarterly account as Clerk against the 
United States for the quarter ending December 31, 1912. 

IN WITNESS WHEREOF, I have hereunto set my 
hand and affixed the seal of said District Court at Spo- 
kane, in said District, this 8th day of November, 1912. 

(Signed) W. Hi. EUASEs 
(Seal) Clete: 


IN THE 


United States Circuit Court of Appeals 


FOR THE 
NINTH CIRCUIT. 


MNITED STATES OF AMERICA, 
Appellant. | 


Ted 


WS. 


™ S. BENNETT .afd. JOSEPHINE 
BENNETT, His Wife, | 


Appellees: , 
APPELLANT'S OPENING BRIEF 


me ONTAPPEAL PROM THE URTIED STATES 
DISTRICT COURT FOR THE BASTERN 
PISTRIGIMOl WASLIINGTON: 
NORTHERN DIVISION. 


OSCAR "CAIN, 
United States Attorney” 
EDMOND JPPARLEW, 
Assistant United States Attorney. 
Eo We BU Rik 
Special Assistant 
to the United States Attorney. 


Attorneys for Appellant. 
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STAT EMENS Gi TEL Cs Sig} 


This is an appeal from the decree of the United 
States District Court for the Eastern District gor 
Washington, in a suit in equity brought to restrain 
appellees from diverting an amount of water in excess 
of two and one-half (214) acre feet per annum for 
the irrigable portion of the lands described in para- 
graph six (6) of the bill of complaint. 

In the year 1905, under the provisions of the 
Reclamation Act of June 17, 1902 (32 Stata 
and the Act of the Legislature of the State of Wash- 
ington, Approved March 4, 1905 (Laws of 1905, p. 
180), thé United’ Statés appropriated, al) ofaaaer ine 
appropriated waters of Salmon River in the County 
of Okanogan, State of Washington. 

Prior to that date appellees and their predecessors 
in interest appropriated’ and divertedia part of “te 
waters of said Salmon River for the purpose of irri- 
gating and reclaiming their lands. On Febriary 15; 
1912, appellant began a suit in the United States Court 
for the Eastern District of Washington to restrain 
appellees from using a greater amount of water than 
was necessary for the irrigation of said lands, alleging 
that, of the lands described in paragraph six, Tite 
acres are irrigable: and that two and one-half (2%) 
acre feet per annum of water is sufficient to properly 
irrigate the same. 

Appellees contend that sixty-two and 82-100 acres 
of said lands are irrigable: and that two cubic aiaag 


3 
per second of time are necessary for the successful 
growing of crops upon said lands. 

The Court, after hearing the testimony and. evi- 
denee, found that appellees are entitled to use water 
upon sixty-two and 82-100 acres, and that appellees are 
entitled to the use of one and one-half (144) cubic feet 
per second of time for a season of five months, to-wit: 
from April 15th to September 15th, of each year; or, 
what is equivalent to seven and three-tenths (7 3-10) 


gerdé et jet acre. 


SRECLEICATION OF ERRORS. 


The Court erred— 

PPRST: Because the defendants -aré awarded 
a greater amount of water than is necessary, with 
due economy, for the irrigation of their lands. 

SECOND: Because the decree is based upon 
an erroneous ruling of the Court, that the defendants 
are entitled to use and maintain the same means 
employed by them in conveying water to their land 
and the application of said water thereon, that they 
had employed. at the time of acquiring rights to said 
water, irrespective of whether such means employed 
by them was productive of due economy in the use 
of water. 

THIRD: Because said decree was based upon 
a ruling of the Court that the defendants are entitled 
to as much water as was used by them in accordance 
with the usual course of husbandry in the district in 
which their lands are situate, irrespective of whether 
or not such usual methods of husbandry are in accord- 


ance with due economy in the use of water. 
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FOURTH: Because said decree awards the use 
of water to the defendants during a longer irrigation 
season than is shown to be necessary. 

FIFTH: Because the Court awarded defendants 
a greater quantity of water than is necessary for 
growing the principal crop of the country; and declined 
to enter a decree awarding, in the alternative, water 
sufficient for the growth of alfalfa, or for orchard pur- 
poses, accordingly as the lands under consideration 
might be devoted to such usage. 

SIXTH: Because said”decree is contraty somime 
evidence as to the amount of water necessary for the 
cultivation of defendants’ land. 

SEVENTH: Because said decree award to de- 
fendants vested rights in the water in controversy in 
excess of their necessities, the title to said water being 
in the public, under police powers of regulation, to be 
exercised with the view of obtaining the greatest 


possible use of the same. 


ARGUMEENT. 


LOCATION OF APPELLEE'S LAND AND €Gme 
DTT TOW ORNS SOME 


Although appellant makes several assignments 
of error, they all resolve themselves into one question 
—did the Court allow appellees more water than is 
necessary for the irrigation of their land. We will 
therefore not attempt a separate discussion of the 
assignments. 

Before proceeding with the argument of the facts 
and the law in this case, it is important that we 
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consider briefly ‘the questions of the location of 
appellees’ land and the condition of the soil with a 
view to ascertain the amount of water necessary to 
properly irrigate the same. 

it appears that appellees’ land is lecated in a 
valley, with steep hills on both sides. [It is a body 
of land about a mile Jong and varying from fifty to 
Seem liundred deet wide. (Transeript p. 48). It 
also appears from the testimony that there is seepage 
to the land from the hills; that is, that land situated 
as ‘this is next to the hills, there is seepage from the 
mountains which tend to supply moisture, whereas 
the same amount of bench land would require more 
watt tourrigate it. (Trans. p 48). There seems to 
be some coulees either leading to, or upon appellees’ 
land, in which there are three or four springs (Trans. 
p. 49), which, im hke manner, makes it possible to 
irrigate with less water than is required for the average 
land; and the annual rainfall is shown to be over 11 
inches. 

Upon appellees’ land there is a marsh in which 
water stands almost continuously; a marsh covering 
over twenty acres ofJand. (Trans. pp. 34-122). The 
highest point of appellees’ land les less than fifteen 
feet above the marsh, and one-third of their land les 
less than four feet above the surface of the water in 
the marsh. It appears also that in the summer, during 
the irrigation season, the water runs out from the 
marsh at the rate of about one cubic foot per second 
of time. (Trans. pp. 34-110). The testimony also 
shows that there is a well in which the water stands 
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or raises to within five or six feet of the surface"oT 
the @roumd. €)vansepe L277. 

All this would indicate one of two things—either 
the land is supphed with an abundance of moisture by 
nature; or, that an excessive amount of water is per- 
mutted to flow upon the land, either by over-irrigating 
or by wild flooding. It is generally known of alfalfa, 
which is appellees’ principal crop, that the roots of 
the alfalfa will go to a considerable depth down to 
the moisture. If it is true that the water stands* im 
the marsh almost continuously and to the extent that 
the water flows from it at the rate of one cubic foot 
per second, which is not denied; and that the water 
stands in the well within five or six feet of the surface 
of the ground, which would bring the water plane 
within about four feet below the surface of the land; 
if all these things are true, it is evident that the land 
is not such as would require an excessive amount of 
water to properly irrigate it, but on the contrary, as 
has been testified to. would require less than the ordi- 
nary land. (Trans. p. 54). 

As to the nature of the soil there is a wide range 
in the testimony. Appellant’s witnesses say that it ts 
in part volcanic ash and the balance is a good, sub- 
stantial soil. Appellees’ witnesses say that it is, in 
the main, a good loam ranging from 12 to about 
15 inches deep, underlaid with a strata of gravel of 
from 6 to about 24 inches; and all of appellees’ wit- 
nesses seem to agree that beneath the gravel there is 


a gumbo sub-soil. 


? 

Taking even the best constriction that can be 
placed on the testimony of appellee’s witnesses, even 
m the absence of the favorable conditions surrounding 
the land, it must appear evident that the soil is not 
such as would require an excessive amount of water: 
and, when we consider the location of the land, the 
marsh on the land from which the water flows at the 
rate of one eubic foot per second, and the fact that 
the water plane is within about four feet of the sur- 
face of the land, when we consider all of these things 
it 1% evident that the Jand can be irrigated with an 
amount of water much less than the ordinary land. 
eo ee PDL. OF WADER. WS GENERAL. 

Appellant makes no contention against the Court's 
finding as to the number of acres upon which appellees 
are entitled to use water. What it does contend is 
that the Court erred in allowing appellees an amount 
of water in excess of their actual needs as tested by 
economical methods of irrigation. 

As to the duty of water, we believe an examina- 
tion of the records will disclose a great preponderance 
of the evidence in favor of the duty of water contended 
for bv the Governnient. 

The testimony of witness Bonstedt (Trans. p. 50) 
is to the effect that for growing crops of forage, two 
and one-half (214) acre feet are necessary on volcanic 
ash soil and four and one-half acre feet are sufficient 
on sandy soil; and that he would class defendants’ 
land as volcanic ash soil. 

Witness Castile (Trans. p. 82) states that under 
the Sunnyside project three acre feet are sufficient for 
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the successful growing of alfalfa; and that more water 
is required on the Sunnyside project than on We 
fendants’ land. 

Witness Hendrick (Trans. p. 91-92), who farms 
in the vicinity of defendants’ land, says that ieream 
raise good crops of alfalfa on two and one-half (2%) 
were Tet 

Witness George (Trans. pp. 108-109) farms vol- 
canic ash soil, in the vicinity of defendants’ land, under- 
laid with gravel, boulders and sand, and grows good 
crops of alfalfa on two and one-half (214) acre feet. 

Witness Shull (Trans. pp. 108-109) farms land 
in the vicinity of defendants’ land, and with three acre 
feet at the intake of his ditch, and two and one-half 
acre feet at the point of application, grows good crops 
of alfalfa; and thinks that his land requir@saimene 
water than does defendants’. 

Laughlin McClain (Trans. ppl, / Spey 
is a constructor of irrigation systems; is familiar with 
the duty of water under several irrigation systems, 
where climatic and other conditions are similar to 
those which surround defendants’ land, and states that 
the duty of water in other places is as follows: Under 
the Methow project one cubic foot to 100 acres; under 
the Fruitland project, one cubic foot to 160 acres; 
under the Wenatchee project, one cubic foot to 100 
aUCTPGS. 

It will be observed that all of the witnesses above 
referred to base their estimate upon actual experience 
in the use of water for irrigation upon jiands of the 
same character as those of appellees and surrounded 
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by simular climatic conditions. The witnesses for ap- 
pellees on the contrary merely give an opinion that 
the duty of water contended for by the government 
is insufficient. We do not recall a single one who 
testified that he had made actual examination to de- 
termine that a less amount of water would not suffice. 

lor the purpose of casting a little light on the 
question of the amount of water necessary to properly 
irrigate lands, we quote the following from the statu- 
tory enactments of other states, to-wit: 

In Idaho, one second foot for each fifty acres. 
(Session law 1903, page 233, sec. 9, as amended laws 
of 1905, page 174). 

In Nebraska, one cubic foot per second for each 
seventw acres of land. (Sesston laws 1911, page 305, 
mc. 12)». 

Nevada. three acre feet per annum. (Sec. 3, 
el of, February.26, 1907). 

New Mexico, one cubic foot for each eighty acres. 
Ci@imoivMarch Ist, 1905, sec. 49). 

Wyoming, one cubic foot per second for each 
Seven acres (Wryromineé Stat.1910, see. 777), 

North Dakota, one second foot for each eighty 
acres. (Act of March Ist, 1905, sec. 49). 

The above statutes fixing the maximum to be 
used will give the Court some idea about the amount 
of water which is deemed sufficient in other jurisdic- 
tions; and, the testimony of the witnesses in this case 
shows that the duty of water on other projects and 
other places in Washingon 1s, as placed by appellant’s 
Witnesses, from two and one-half to three acre feet, 
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and that appellees’ land is such as would require less 
than the ordinary lands; while, in this case, the Court 
has decreed to appellees one and one-half cubic feet 
of water per second of time, during a season of five 
months, to-wit: from April 15th to September 15th, 


which is equivalent to seven and three-tenths acre fect 


per acre—an amount greatly in excess of what 1s 


required. 


AS TO THE LENGTH OF THE IRKIGES a 
SEASON, 


In addition to awarding the appellees one and 
one-half cubic feet of water per second of time, the 
Court by its decree (Trans. p. 242) adjudeedeenie 
irrigation season to be from April 15th to September 
15—a season of five months. This, we contend, is 
not supported by the evidence. 

Witness Muldrow, who is an irrigation engineer, 
fixes the season at four months (Trans. p 44); wit- 
ness Bonstedt gives it as his opinion that irrigation 
is not necessary either in April or September; that 
is, that wafer is required only during a season of 
four months (Trans. pp. 60-61); witness George raises 
three crops of alfalfa, irrigating from April 25th to 
July 21st (Trans. pp. 98-99) ; and, generally, through- 
out the entire record there is a total lack of evidence 
to support a longer irrigation season than four months, 
or during May, June, July and August. 

The length of the season is important when we 
consider that the continuous flow of one and one-half 
second feet for a period of 30 days would aggregate 
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90 acre feet, or sufficient, with losses in transnittal, 
for the irngation of 30 acres of land annually, if 
stored by the reclamation service in its storage reser- 
voirs for the use of the Okanogan project. 

That the Court may regulate the irrigation season 
in order to guard agaist early and late irrigation, 
without resulting benefit, curtail the right to store 
water which would otherwise be used during the height 
of the irrigation season, is well settled. 

“An appropriation awarded to a ditch may be 
limited not only as to volume by its carrying capacity, 
but also by time—that is, the use of water through 
it is limited by its carrying capacity, and as to duration 
by the necessity of the use—and it may also be re- 
stricted to some particular season or time of the vear.” 


Windsor RR. & C. Co. v. Lake Supply Ditech 
Gor 9SePaem( Cold.) 7354. 


It is evident from the foregoing that the award 
to appellees should be cut down, not only as to the 
amount per second of time, but that the season should 
be shortened by about thirty days; that 1s, that the 
irrigation season should be adjudged to be from May 


Ist to September Ist. 


SPPebLEkS GAN ACQUIRE NO RIGHTS TO 
YoSTePUL USE -OF WATIER: 


From the evidence in this case it is apparent that 
appellees have been using wasteful methods in irri- 
gation: and, due undoubtedly to their early training, 
find it difficult to unlearn some of the things they have 
learned. Appellees’ methods are described by witness 
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Muldrow (Trans. p. 33) “As wild flooding; that is, 
the water is simply turned out and allowed to flow 
in a general direction down across the land without 
any system of levees or regular furrow system.” He 
says further (Trans. p. 34): “Well, Nim “Biemimeis 
land lies in a coulee which is similar to the typical 
coulee in this country and slopes toward the center, 
and in the center there is a swamp of about fifteen 
acres or so, where the water stands in the irrigation 
season and runs off there and through a drain down 
at the lower end.” Appellee W. S. Bennett, regarding 
his methods, testifies as follows (Trans. p. 205): “I 
don't believe there ever was a man that irrigated in 
his life but what at times has wasted water. * * * 
I have left it at times run into that swamp right close 
to that swamp there is a little piece of land—there is 
some alkali on it—I flushed that piece of land quickly 
—what we call flushed it—run water over it quickly 
—to get that tall rank start of the first crop of alfalfa. 
After you get the first crop started it goes good. I 
flushed it, let the water run right into that swamp; 
that is when I first came in there and that"ismine 
way I was accustomed to irrigate.” After testifying 
that he had done away with the levee system on his 
land (Trans. p. 207), he says: “It requires—it is 
more trouble to me to irrigate that way—it is more 
bother to be made that way.” Again, speaking of 
the amount of water necessary to irrigate (Trans. p. 
204), he says: “Well, I don't believe any one irrigator 
can irrigate it with less than an inch to the acre; it 


has got to be—another thing, vou can't irrigate it 
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western stwlé and irrigate it. YOu can't ger up at 
9 o'clock in the morning and get your breakfast late, 
and get out and change vour water, and quit early 
in the evening and go to town between times and 
irrigate that with an inch. A great many people 
irrigate and have pleasures; | can't do it.” From the 
foregoing it is evident that appellees’ methods are 
wasteful; and, unless they have acquired a vested right 
m any manner of use, water cannot be awarded to 
them on any such basis. 

The Court at the conclusion of the trial said: 
“[ am goimg to award these defendants just what I 
think they are entitled to under the state law before 
they went in there, and not impaired to any extent 
by subsequent legislation, and | think that question 
is fairly well settled by the Supreme Court decisions 
of the state.” (Trans. p. 238). From this it is evi- 
dent that the Court assumed and acted upon the theory 
that appellees’ rights to the use of water were different 
prior to the time they went in there than at the present 
time. The Court evidently assumed that whereas the 
appellees were then permitted to use a large amount 
of water they can now use the same amount. We 
subniut that such is not the law. 

It is fundamental that water flowing in a natural 
channel is not the subject of private ownership. The 
only private right that may attach to water so flowing 
is the right of use, and the right of use may be regu- 
lated by the sovereign authority, which may also 
prescribe the character, quantity and extent of the 
use which may be acquired therein. The right to 
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the use of water throughout the west is limited to 
beneficial purposes. No one can acquire a right to 
divert from all common public source more water 
than he can use beneficially by reasonably economical 
methods, and with a due regard for the rights of 
others. 

If any individual has at any time, whether now 
or in the past, used more water than he could put 
to beneficial use it was, not because he had any righi 
to any more water than was reasonably necessary, 
but because he could use it without infringing upon 
the rights of others; it was merely permissive, as will 
appear from the following authorities. Independent 
of statutory provisions the Courts have almost uni- 
versally held that the right to the use of water 1s 
limited to the beneficial use. 

Kinney on Irrigation & Water Rights (1912, 2nd 
Ed. at page 1541, says: 

“As the population of this western country has 
increased and the demand for water has correspond- 
ingly increased, the principle of ‘beneficial use’ is bhe- 
conung each year in all jurisdictions more and more 
strictly enforeed. More stringent regulations may 
still be made in certain jurisdictions, which will benefit 
not only those who at present have water rights in 
certain streams, but also those subsequent who need 
the water and desire to appropriate sufficient for their 
purposes. There are many appropriators who “still 
demand the amount of water claimed by then at first, 
although the amount is many times more than was 
originally or 1s now needed by them for the purpose 
to which they apply it. At an early day, and when 
they first made the appropriation, the settlers had 


no knowledge whatever of the proper amount of water 
necessary to irrigate Certain tracts of land; AndiGiiere 


] 
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was at that time an entire absence of written authority 
from which they could learn, and water then being 
plentiful, it followed, as a matter of course, that the 
settlers claimed extravagant amounts, and also used 
very wasteful methods in the diversion and use of it.” 


Continuing at pages 1612-13, the same author, 
after stating that the ever-increasing demand upon the 
water supply makes an increase of the water supply 


mprobable, says: 


“A more economical use of the available supply 
and an entire suppression of the wasting of water are, 
then, the only ways in which new fields and new or- 
ehards may be provided for; but this must be done 
without injury to the rights of those who are at 
present using the water. But as an = appropriator 
acquires To title to the corpus, or very body of the 
water, and only acquires a right to the use of such a 
quantity of water within the extent of his appropriation 
as he can use economically and without waste, he can 
not lawfully acquire a right to an excessive amount of 
water for the purpose for which he appropriates 1t, 
nor can he acquire a right to use the water in a waste- 
ful manner and thereby deprive others from its use.” 


Himmowelhn ww. forer, US Pac. 1102, tlre Court says: 


era tinis arid country such manner of use nist 
necessarily be adopted as will insure the greatest duty 
possible for the quantity available. Wan Canip v. 
mers 1S Maho, 202, SY Pac. 752: Anderson w. 
Beesiian (C. C.) 140° Fed. 14, 27. The “wasteful 
method so common with early settlers can, wnder the 
hight most favorable to their system of usc, be deemed 
only a privilege permitted merely because it could be 
ererciscd without substantial injury to any one; and 
no right of such methods of use was acquired thereby. 
Owing to the litthe demand and large proportionate 
supply in use by those along Silver creek and _ its 
branches in the early 80s, together with the lack of 
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general knowledge and experience on the mysulpjeei 
throughout the state, wasteful methods at that time 
were, no doubt, common; but of recent years improved 
means throughout the West have come into use, and 
a scarcity of the supply has made a more economic 
use necessary. The result is that the law has become 
well settled that beneficial use and needs of the appro- 
priator, and not the capacity of the ditches, or quantity 
first applied, is the measure and limit of the right of 
such appropriators. Winneg, Irr. 30; Long, Irr. sees. 
54,55: Wiel, Water Rights p. 263; Seaward y. Paeime 
Light Co., 49 Or. 157, 88 Pac. 963; Gardner vay 
49 Or. 609, 91 Pac. 286; Union Mill Co. vsiipane pene 
(C. C.) 81 Fed. 73, 119; Anderson v. Bassiiai aaa 
140 Fed. 26.” 


The case of Shafford v. White Bluff ete. Co., 63 
\Vash. 10, is a most interesting as well as instructive 
case. In that case the question involved was the right 
of the user of water under a contract to insist upon 
any manner of use. Reading at page 14, Chadwick, 
].,. Same 


“Neither must it be held, in the strict sense, that 
any one has a right to use water at will. ~Plowiie 
waters are free to all, and only so far as sanctioned 
by custom or statute may they be put to private uses. 
While the cry ‘There is land for all’ has sustained 
us in our disposition of the public domain, we are 
met at the outset of our irrigation policies by the 
fact that there is not, and probably never will be, 
even with perfect practice, water for all. It has been 
said that, ‘The forest and water problems are perhaps 
the most vital internal question in the United States.” 
Newell, chief of the division of hydrography of the 
United States Geological Survey, in his work on Irri- 
gation, notes the fact that there has been but little 
progress in the practice of irrigation, “due largely to 
the fact that the men who are now bringing in the 
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lands under dite have for the most part received their 
traime as farmers in the humid regions, and find it 
difficult to unlearn many facts which they regard as 
tinda@miéntal.” * 


Quoting further from Newell (page 216), he 


oven Wiese 


With the gradual development of the country 
and the bringing of more and more land under ditches, 
the need far water increases, and equity demands that 
no irrigator take more than he can put te beneficial 
use. Flowing water must be considered as a common 
fund, subject to beneficial use by individuals according 
fomorderly rules; gach man taking only the amount 
he can employ to advantage. Under any other theory 
full development of arid regions 1s impossible.’ 


Again quoting from the same author (page 215), 
re Sams: 


‘The farmers, being accustomed to the use of 
lange quantities of water, often find it exceedingly 
diffeult to get along with less and continue to use 
excessive amounts, often to their own disadvantage 
os” @6=©6._: amae of them, actually avaste water to their 
awn detriment from the mistaken belief that in so 
doing they are establishing a perpetual right to certain 
quantities. 


The foregoing authorities show conclusively that 
unless the Courts establish and maintain the rule con- 
tended for by appellant that progress is impossible. 
Granting that appellees’ rights relate back to the time 
of the appropriation, vet it is clear that they did not 
then, any more than they now have the right to use any 
more water than they could put to a beneficial use. 
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USE OF WATER A SUBJECT OF PORIG@ 
REGULATION} 


The doctrine of beneficial use of water, as is plainly 
shown by the foregoing authorities, is well settled in 
the western states. The subject, however, is of such 
great mmportance that almost every state in the arid 
regions of the West has exercised its police power in 
regulating its use. 

This exercise of the police power is universally sus- 
tained by the Courts, not only with reference to rights 
acauired subsequent to the passage of the law, but also 
with reference to rights previously vested. If it were 
otherwise it would do away with the right of the 
sovereign to insist upon an economical use of water. 
The early settler, when but few persons were making 
demands upon the water supply, might irrigate by 
wasteful and extravagant methods: and if, after ile 
country is settled and the water needed for beneficial 
use by others, they may by pursuing these methods 
deprive other settlers of water, 1t would mean that 
the early settler can acquire the right by prescription 
to waste the water of the common supply. Such 1s 
not the law, and on this point we cite a few authori- 
ties. 

The case of Lindsley v. Natural Carbonic Gas Co., 
220 U. S. 61, is a very well considered case. Tn i9@8 
the legislature of New York passed an act for the 
protection of natural mineral springs of the state and 
to prevent the waste of the state’s natural mineral 
waters. The statute was attacked upon the ground 
that it violated the 14th amendment in that it deprived 
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the gas company of its property without duc process 
ei law. Quoting from the case of Ohio Oil Co. v. 
lindiaga (1/77 U.S. 190),.veading at page 75, the Court 
Says: 

“They (meaning the surface owners) could not 
be absolutely deprived of this right which belongs to 
them without a taking of private property. But there 
is a coequal right in them all to take from: a common 
souree of supply the two substances which, in_ the 
nature of things, are united, though separate. It 
follows, from the essence of their right and from the 
situation of the things as to which it can be exerted, 
that the use by one of his power to seek to convert 
a part of the common fund to actual possession may 
result in an undue proportion being attributed to 
one of the possessors of the right, to the detriment 
of the others, or by waste by one or more, to the 
annihilation of the rights of the remainder Hence 
it is that the legislative power, from the peculiar nature 
of the right and the objects upon which it 1s to be 
exerted, can be manifested for the purpose of protect- 
ing all the collective owners by securing a just distri- 
bution to arise from the enjoyment by them of their 
privilege to reduce to possession and to reach the like 
ee by preventing waste. * * * Viewed, then, as 
ae statute “to protect or to prevent the waste of the 
common property of the surface owners, the law 
ee” which is here attacked because it is asserted 
that it devested private property without due com- 
pensation, in substance, is a statute protecting private 
property and preventing it from being taken by one 
of the common owners without regard to the enjov- 
ment of the others.” 


Again, speaking of the pumping operations in 
obtaining mineral water, reading at page 77, the Court 
Says: 


“Thus these pumping operations generally result 
in an unreasonable and wasteful deplition of the com- 
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mon ‘supply and in a corresponding injury to others 
equally entitled to resort to it. It is to correct this 
evil that the statute was adopted, and the remedy 
which it applies is an enforced discontinuance of the 
excessive and wasteful features of the pumping. It 
does not take from any surface owner the right to 
tap the underlying rock and to draw from the com- 
mon supply, but, consistently with the continued exist- 
ence of that right, so regulates its exercise as reason- 
ably to conserve the interests of all who possess it. 
That the state, consistently with due process of law, 
may do this is a necessary conclusion from the decision 
in the case cited But were the question an open one 
we still should solve it in the same wav.” 


The legislature of the state of Washington has 
expressed the public policy of the state in very explicit 
terms on the subject of conservation sf its public 
waters. Section 6346 Rem. & Bal. Annotated codes 
reads as follows 


“During the irrigation season it shall not be law- 
ful for any person to run any greater quantity of water 
through his irrigating ditch than is absolutely neces- 
sary for irrigating his Jand, or the land of other per- 
sons, as provided for in section 6380, and for domestic 
and stock purposes And any person who shall wilfully 
violate the provisions of this section shall be deemed 
to be guilty of a misdemeanor, and upon conviction 
thereof shall be fined in an amount not Jess than one 
hundred dollars nor more than one thousand dollars, 
which fine shall go into the county school fund of the 
county in which the offense is committed.” 


Ixercise of police powers with regard to previously 
acquired water rights was in issue in the case of 
White v. Farmers’ Highline Canal & Reserveig@om 
43 Pac. (Colo.) 1028. The Court, aftensholdimemaiias 


the regulation of the use of water was a valid exercise 
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Of police power, and citing the Sinking Fund Cases, 
ae Te S700 end’ eer Go. v: Miags. 97. U. S. 
25, turns to the consideration of the objection 
that the contract under which the defendant claimed, 
was executed prior to the passage of the act exercising 
police power. It was held that the prior rights of the 
parties were subject to regulation and control under 
the terms of the act of the state legislature passed 
subsequent to the acquisition of the title to the water 
ments. WReliatiee was had on the case of Fertilizing 
Co. vs. Hyde Park, 97 U. S. 659, and numerous other 
United States Supreme Court and New York cases. 

Willey vw. Decker, 73 Pac. 210. 

mentesiiia Gafial Co. * Sniithwilé Cahal Co., 

Z2I8 UPS. 371 

Nash w Clark, 75 Pac. 371-374; affirming 198 

CLS. geil. 
even though it could be said that the rights of 

appellees were then different from that which they 
now possess, yet it is evident from the foregoing that 
the state by the exercise of its police power could 
regulate tlre manner of use and prevent the waste of 


its public waters. 


CONCLUSION. 


In conelusion will say that we have shown that 
appellees’ land is favorably situated for easy irrigation, 
between the mountains from which there is a seepage; 
that in the center of the land there is a swamp from 
which water flows during the irrigation season at 
the rate of one cubic foot per second of time; that 
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the water plane is within about four feet of the surface 
of the ground; that the soil is of such a nature that it 
can be easily irrigated; and, we have seen that the 
duty of water in that country, upon lands less favor- 
ably situated, is from two and one-half to three acre 
feet per acre, and that in other states the maximum 1s 
fixed by statutes at about the same amount; so that, 
taken altogether, it is plain that appellees® lamdieam 
be properly irrigated with not to exceed two and one- 
half acre feet, and yet the Court has awardeqeais 
appellees one and one-half cubic feet per second of 
time for a season of five months, which, by adding the 
annual rainfall of over eleven inches, is equivalent to 
over eight acre feet per acre, or more thiamm@denole 
the duty of water in any other place. 

Keeping in mind the swamp in the center of the 
land and the flow of water therefrom, we cannot 
escape the conclusion that the land is either supplied 
with a great deal of moisture by seepage or other- 
wise, or that appellees methods are wasteful; and, 
if the former, it is evident that the land needs but a 
small amount of water to properly irrigate it, and, 
if the latter, it is the duty of the Court to prévemicuen 
waste to the end that others may put the same to 
beneficial use. ‘ 

We have seen that appellees’ methods of irrigation 
are wasteful; they are described by witnesses as waste- 
ful, and appellee Bennett himself by his testimony 
shows that they are wasteful; but he says: “That 
is the way I am used to irrigate, it is less bother 
If the Courts in determining the amount of water to 
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be awarded to any given appropriater are to consider 
the methods, then progress is impossible. Phe water 
supply is limited, the demands for water is increasing, 
and, if the irrigator who in the early days was per- 
mitted to use wasteful methods because he could do 
so without interferring with the rights of others and 
thereby acquires a right to the use of a greater amount 
of water than is reasonably necessary to the proper 
imfieation of his land, it isYevident that he thereby 
acquires the right to waste water—which cannot for 
one moment be sanctioned by the law. 

It does not mean that the Courts should compel 
individuals to use any particular method, but it does 
mean that he shall not use wasteful methods at the 
expense of others. The Court, having considered the 
nature of the soil and all other circumstances surround- 
ine the land, should award to an irrigator an amount 
Oo Water sufficient tom irrigate his land such 
as would be weeded “by an irrigator of ordi- 
mary skill and by reasonable methods;, then, if 
he desires to use methods which are wasteful, the loss 
will be his and shall not fall upon others. He, after 
using his methods, should not be permitted to come into 
Sourt and insist that he has acquired a right to waste 
water because twenty yearfhe did so. 

Sut it may be said that the Court has not con- 
sidered appellees’ methods in making the. award. If 
that be true, then the amount awarded by the decree 
must be cut down, either by cutting down the per 
second flow, or the length of the season, or both; for 
under no other theory could the decree be permitted 
to stand. Jt cannot be seriously contended that, con- 
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sidering the duty of water in the western states gen- 
erally, the duty in the state of Washington, and the 
duty in the locality of appellees’ land, that the doctrine 
of beneficial use demands an award to appellee’s of 
one and one-half cubic feet per second of time, or what 
is equivalent to seven and three-tenths feet, which. 
taken with the annual rainfall, amounts to over eight 
acre feet per acre, and this when it is plain from the 
evidence that on lands less favorably surrounded than 
appellees the duty is not to exceed from two and one- 
Halt vere tect 

We submit that the amount of water awarded to 
appellees by the decree of the Court must be cut down 
by at least one-half by cutting the per second feet and 
the length of the season. 


Respectfully submitted, 


OSCAR CAURS 
EDMOND J. FARLEY, 
E. W. BURR, 


